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YALE 
LAW JOURNAL 

Vol IV OCTOBER, 1894 No. 1 

POPULAR WORDS IN LAW LEXICONS.' I. 



The range of selection of words and phrases for explanation as 
legal expressions in several **law dictionaries" and "law lexicons," 
passes any man's finding out; and, it is believed, does not admit of 
justification. 

While some of these words and phrases are described as ^^ quasi- 
legal," they are not entitled to the privileges of such denizenship. 
They remain /x^d^legal, with all that that implies. 

In the selection almost every department of knowledge is rep- 
resented, no favoritism being shown to the law. Compilers have 
not stopped (i) with treating technical expressions peculiar to the 
several branches of jurisprudence and entitled to treatment in any 
book of the nature of a law dictionary; 

Nor (2) with rendering a multitude of expressions in dead 
tongues, found in oldest rolls and quartos, consisting of medieval 
Latin, Norman-French, Anglo-Norman, Anglo-Saxon, and Early 
English : phrases not conve3ring legal ideas, colloquial utterances 
about familiar things; 

Nor (3) with filling pages with middle age, monastic, and other 
ecclesiastical or religious phrases, strangely out of place in a "law 
book"; 

Nor (4) with including a mass of topographical, geographical, 
meteorological, astrological, chronological, terrene, and aquatic 

1 See "Law Dictionaries," by same writer, in American Law Review, for 
July-August, 1894. 



Digitized by 



Google 



2 YALE LA W JOURNAL. 

terms, wholly outside the reasonable limits of any such compila^ 
tion; 

Nor (s) with colonizing a motley horde of genealogical, titular, 
economic, political, sociological, and ethnographical terms, incon- 
trovertibly alien to a law dictionary; 

Nor (6) with recruiting a confusing concourse of armorial, her- 
aldic, and ancient military words, a man would not expect to find 
in such a book, however heterogeneously ** comprehensive"; 

Nor (7) with producing a congestion of metaphysical, logical, 
educational, physiological, gynecological, gustatory, pathological, 
and necrological terms, all peculiarly abnormal; 

Nor (8) with collecting a museum of mineralogical, metallur- 
gical, monetary, numismatic, metrical, mathematical, nautical, and 
East Indian commercial terms, antipodal to the nature of a law 
book; 

Nor (9) with accumulating heaps of ancient and modem agri- 
cultural, horticultural, arboricultural, and viticultural words, so 
conspicuously ill-chosen as to excite wonder; 

Nor (10) with assembling from both hemispheres a ** mam- 
moth inter-continental aggregation" of anthropological, zoological, 
ornithological, piscatorial, and venatorial terminologies, the ultra 
nondescriptness of which, while captivating the adolescent spec- 
tator, must astound the reflecting adult; 

Nor (11) with including other like stock-in-trade terms scarcely 
one of which even a justice of the peace would expect to find in 
any "law" dictionary, from antiquarian Spelman's **Glossarium 
Archaiologicum," projected two hundred and seventy-five years ago and 
more^ to its latest faithful copy, another American omnium gatherum. 

Another class thronging the pages of lexical compilations, to 
the exclusion of legitimate law phrases and of important English 
non-legal expressions construed by the courts, consists of plain, 
common, home-spoken words. To call attention particularly to 
the conscienceless conscription of this humble class for multiplied 
service in dictionaries, glossaries, lexicons, etc., is the purpose of 
this paper. 

The words in question are such as are heard every day in car, 
camp, mine, market, field, shop, school-room. An unassortable 
list, steadily lengthening, and hard to count, has been transplanted 
into law dictionaries. Without a shade of legal meaning, these 
words have been variously entered as genuine law terms: with 
cross-references between allied subjects omitted, propagation by 
cuttings into "correlatives," "sjmonyms," and ** reciprocals," has 
been made a study. 
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POPULAR WORDS IN LAW LEXICONS. $ 

From htindreds of these words I select as specimens some of 
those with the shortest definitions. Their inappropriateness as 
titles and the crudity of definitions will appear at a glance. They 
well illustrate "English as she is writ :" — 

YARD. A measure of length, containing three feet, or thirty-six inches. 
A piece of land inclosed for the use and accommodation of the inhabitants of a 
house. 

WINDOW. An opening made in the wall of a house to admit light and 
air, and to furnish a view or prospect 

WHOLE BLOOD. Blood compounded wholly of the same ingredients. 

WHALER. A vessel employed in the whale fishery. 

WEEK. Seven days of time. [Sic], 

WAMPUM. Beads made of shells, used as money by the North Ameri- 
can Indians. 

VIGIL. The eve or next day before any solemn feast. 

VESTRY. The place in a church where the priest's vestures are depos- 
ited. 

VACCINATION. Inoculation with the cow-pox. 

UNINTELLIGIBLE. That which cannot be understood. 

TICK. A colloquial expression for credit or trust; credit given for goods 
purchased. 

SUTLER. A person who, as a business, follows an army, and sells pro- 
visions and liquor to the troops. 

STANDARD. An ensign or flag used in war. 

SOLDIER. A military man ; a private in the army. 

SCRAWL. A word used for scrowl or scroll. 

SCHOOL-MASTER. One employed in teaching a schooL 

ROOT. The under-g^round portion of a tree or plant, which serves to sup- 
port and nourish it [St'c], 

ROAD WAV. The ground allowed to a railway for track purposes. 

ROADSTEAD. A general station for ships, notoriously used as 8uch» 
and distinguished by the name. 

RECTORY. The office of a rector; . . a rector's manse, or parsonage 
house. 

RED-HANDED. With the marks of crime fresh on him. 

PUBLISHER. A person who makes a business of circulating books and 
the like. 

POPERY. The religion of the Roman Catholic Church, comprehending 
doctrines and practices. 

POPE. The bishop of Rome, and supreme head of the Roman Catholic 
Church. 

POOL. A standing water, without any current or issue. 

PEW. An inclosed seat in a church. 

PERISH. To come to an end ; to cease to be ; to die. 

PENNON. A standard, banner, or ensign carried in war. 

PELT-WOOL. The wool pulled off the skin or pelt of dead sheep. 

PECK. A measure of two gallons; a dry measure. [Stc], 

PASTOR Lat A shepherd. Applied to a minister of the Christian 
religion, who has charge of a congregation, hence called his *' flock ". [Stc]. 

QUARTER. The fourth part of a thing, especially of a year. 



Digitized by 



Google 



4 YALE LA W JOURNAL. 

NOTORIETY. The state of being notorious or universally well known. 

NONSENSE. Unintelligible matter in a written agreement or wiU. 

MINUTE. In measures of time or circumference, a minute is the sixtieth 
part of an hour or degree. 

HOUR. The twenty-fourth part of a natural day; sixty minutes of time. 

MUSTER-BOOK. A book in which the forces are registered. 

MOTHER-IN-LAW. The mother of one's wife or of one's husband. 

MORAVIANS. . . A sect of Christians whose social polity is particular 
and conspicuous. It sprang up ... on the opening of that reformation which 
stripped the chair of St Peter of so many votaries, and gave birth to so many 
denominations of Christians. \Sic\ 

MONOGRAM. A character or cipher composed of one or more letters 
interwoven^ being an abbreviation of a name. 

MISSAL. The mass-book. 

MILL. A machine or engine for grinding, sawing, manufacturing, et&, 
also the building containing such machinery. 

An American money of account, of the value of the tenth part of a cent 

MIDWIFE. A woman who practices midwifery; an tucouckeuse, 

METER. An instrument of measurement; as a coal-meter, a gas-meter, 
a land-meter. 

MANSE. A residence or dwelling-house for the parish priest 

MASCULINE. Of the male sex. 

MALE. Of the masculine sex; of the sex that begets young. 

FEMININE. Of or pertaining to females, or the female sex. 

FEMALE. Of the sex which conceives and gives birth to young. Also a 
member of such sex. 

LOG. A portion of a trunk of a tree cut of a length convenient for manu- 
facture into lumber. \Sic\. 

LATIN. The language of the ancient Romans. 

KEY. An instrument for fastening and opening a lock. 

PICK-LOCK. An instrument by which locks are opened without a key. 

IOTA. The minutest quantity possible. Iota is the smallest Greek letter. 
The word ** jot" is derived therefrom. \Sic\ 

INUNDATION. The overflow of waters by coming out of their bed. 

INDIANS. The aboriginal inhabitants of North America. 

HOUSE. A building designed for the habitation and residence of man. 

APARTMENT. A part of a house occupied by a person, while the rest 
is occupied by another, or others. 

WALL. An erection of stone, brick, or other material, raised to some 
height, and intended for purposes of security or inclosure. 

HART. A stag or male deer of the forest five years old complete. 

GUTTER. The diminutive of a sewer. \^Sic\ 

GRADUATES. Scholars who have taken a degree in a college or univer- 
sity. 

GUIDE^PLATE. An iron or steel plate to be attached to a rail for the 
purpose of guiding to their place on the rail wheels thrown off the track. 

GAUGE. The measure of width of a railway, fixed, with some excep- 
tions, at four feet eight and one-half inches in Great Britain and America, and 
2iv^ feet three inches in Ireland. 

GLEANING. The gathering of grain after reapers, or of grain left 
ungathered by reapers. \Sic\ 
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GIVER. A donor; he who makes a gift 

GRAIN. Any kind of com sown in the ground. \Sic\ 

GOUT. An inflammation of the fibrons or ligamentous parts of the joints. 

GARTER. A string or ribbon by which the stocking is held upon the leg. 
\,Sic\ 

GARDEN. A small piece of land, appropriated to the cultivation of 
herbs, fruits, flowers, or vegetables. 

FRACTION. A breaking or breaking up; a fragment or broken part; a 
portion of a thing, less than the whole. [ !] 

FORAGE. Hay and straw for horses, particularly in the army. 

FODDER. Food for horses or cattle. 

FOOT. A measure of length containing twelve inches or one-third of a 
yard. 

INCH. A measure of length, containing one-twelfth part of a foot 

FISH. An animal which inhabits the water, breathes by means of gills, 
swims by the aid of fins, and is oviparous. 

GAME. Birds and beasts of a wild nature, obtained by fowling and 
hunting. 

FIGURES. The numerical characters by which numbers are expressed 
or written. 

EXERCISE. To make use of. Thus, to exercise a right or power is to 
do something which it enables the holder to do. 

EPISCOPALIAN. Of or pertaining to episcopacy or to the Episcopal 
Church. 

DOOR. The place of usual entrance in a house, or into a room in the 
house. \Sic\ 

DIPLOMA An instrument given by colleges and societies on the confer- 
ring of any degrees. 

DELIVERY. The act of a wom4n giving birth to her offspring. 

DECALOGUE. The ten commandments given by God to Moses. The 
Jews called them the "Ten Words," hence the name. 

DAUGHTER-IN-LAW. The wife of one's son. 

COMPOST. Several sorts of soil or earth or other matters mixed in order 
to make a fine kind of mould for fertilizing land. \Sic\ 

CHANCEL. The part of a church in which the communion table stands. 

CABLE. The great rope of a ship, to which the anchor is fastened. 

BUILDING. A structure or edifice erected by the hand of man, com- 
posed of natural materials, as stone or wood, and intended for use or conven- 
ience. 

BRUISE. An injury upon the flesh of a person with a blunt or heavy 
instrument, without solution of continuity, or without breaking the skin. 

BRITISH COLUMBIA. The territory on the north-west coast of North 
America, once known by the designation of ** New Caledonia" 

BOILARY. Water arising from a salt well belonging to a person who is 
not the owner of the soiL 

BLIND. One who is deprived of the sense or faculty of sight \Sic\ 

BIGOT. An obstinate person, or one that is wedded to an opinion in 
matters of religion, etc. 

BEER. A liquor compounded of malt and hops. 

BACKWATER. Water in a stream which, in consequence of some dam 
or obstruction below, is detained or checked in its course, or flows back. 
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Water caused to flow backward from a steam-vessel by reason of the 
action of its wheels or screw. 

BAD. . . Unsotmdness in pleading. 

BREATH. The air expelled from the lungs at each expiration. \Sic\ 

AIR. That fluid transparent substance which surrounds our globe. 

BURYING-GROUND. A place set apart for the interment of the 
dead; a cemetery. 

BURIAL. Sepulture; the act of interring dead human bodies. 

DEAD BODY. A corpse. 

CORPSE. The dead body of a human being. 

GRAVE. A sepulture. The place where a dead body is interred. 

SEPULTURE. A grave or tomb. The place of interment of a dead 
human body. 

FUNERAL EXPENSE. Money expended in procuring the interment of 
a corpse. 

DUMB. One who cannot speak; a person who is mute. [.SirVr]. 

STULTIFY. To make one out mentally incapacitated for the perfor- 
mance of an act 

Space will not admit of comment upon particular words. 

There is apparently no object or relation for describing which 
most of the ordinary words, any one may readily call to mind, 
may not be found in these convenient volumes. The reader has 
simply to take a subject, and he will here find words for any com- 
monplace statement about it. Thus *' house " suggests walls, 
windows, door, key, balcony, yard, garden, apartment, lodgings; 
which, with related words, as seen in the partial list given, are 
defined (not one upon the basis of a judicial ruling), establishing 
the claim that the dictionaries under review are "the most com- 
plete ever published . . . containing the largest number of 
words ". But the inquiry suggests itself, Why did not the learned 
authors frame definitions for room, roof, chimney, gable, parti- 
tion, transom, lock, portico, veranda, vestibule, laundry, coal- 
hole, ash-bin? Some boy may want these •* terms" defined: he 
is as likely to look into a law dictionary for them as for those of 
equal "importance" (or unimportance) which he finds there. 
Definitions for one-half of a group of home words lead him to 
expect to find the others. He may regard the discarded ones as 
the more important. The Irish coachman was of the opinion that 
in docking his horses' tails his employer had thrown away the best 
part of the beasts. 

By means of unconstrued words, explained at length in these 
erudite works, one might outline an episode of commercial life, 
thus : 

(i) Letter, autograph; spelling, punctuation, points; introduction; clause, 
paragraph, parenthesis; common sense proposition, offer; printed bill-head; 
hand, handwriting, initials; correspondence; letter-book; 
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(2) Address; postage, postage stamp, stamp; courier, messenger; drop 
letter; letter-carrier, postman; post-marked; 

(3) Mislaid, lost; 

(4) Despatch, dispatch; 

(5) Dead letter, dead-letter office; P. M., postmaster, local, general; P. Q., 
post office, post office department ; 

(6) Produce, remit; 

(7) Excuse, extenuate, quibble; 

(8) Modify; fraction, cent, half-cent, farthing. 

In like manner there may be prepared from unadjudged 
words, also learnedly expomided in these *' handy" publications, 
inter alia^ an account of foreign travel, an address on economics, 
an essay on a natural science, a discourse on church architecture, 
a homily on denominational tenets, a pregnant lecture on obstet- 
rics. For some unexplained reason one gravid volume is full of 
gynecological terms, but, consistently with the general plan 
according to which its miscellaneous contents have been thrown 
together, it fails to include scores of kindred terms, not a few of 
which are found in its own definitions. 

Inspection will confirm the truth of these statements. 

Defining *' hand " as chirography, "midwife " as accoucheuse, 
"vaccination" as inoculation, "gout" as inflammation of the liga- 
mentous parts, " fish " as an oviparous animal, and neglecting to 
explain to beginners (in law studies) these less familiar terms, 
makes a "scholarly" work 2ifelo de se, and recalls the German's 
observation that " vereas in Ingleesh you say * tscientz ', in Tcher- 
man ve haf der vord 'Wissenschaftlichen', vich is more simble 
unt gombrehensif." 

But authorship in legal lexicography has not stopped with 
vying with the publishers of school dictionaries in expounding 
words current in the speech of the common people. The " terms " 
selected, it was seen, admitted of other service. Words could be 
entered under different inflections; the initial word in combina- 
tions could be transposed till each had stood first A service, 
perhaps as high as sevenfold, could be exacted of a single perti- 
nent or impertinent entry by re-defining, literally or substantially, 
under correlatives, derivatives, s3monyms, and anton3rms. With 
cross-references omitted, who would discover the " system " ? 
Examples: — 

HE. The use of this pronoun in a written instrument, in referring to a 
person whose Christian name is designated therein by a mere initial, is not 
conclusive that the person referred to is a male ; it may be shown by parol that 
the person intended is a female. 
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HIS. The use of this pronoun in a written instrument, in referring to a 
person whose Christian name is designated therein by a mere initial, is not 
conclusive that the person referred to is a male; it may be shown by pcut)l that 
the person intended is a female. 

LIGHT. A window, or opening in the wall for the admission of light 

LIGHTS. Windows; openings in the wall of a house for the admission 
of light 

INCOME. . . •• Income" means that which comes in or is received from 
any business or investment of capital, without reference to the outgoing 
expenditures. 

ANNUAL INCOME. . . Income means that which comes in or is received 
from any business, or investment of capital, without reference to the outgoing 
expenditures. 

KEY. A wharf for the lading or unlading of merchandise from vessels. 
More commonly spelled • • quay ". 

QUAY. A wharf for the loading or imloading of goods carried in ships. 
This word is sometimes spelled •*key". 

WEAR, or WEIR. A great dam or fence made across a river, or against 
water, formed of stakes interlaced by twigs of osier, and accommodated for 
the taking of fish, or to convey a stream to a mill. 

WEIR. A fence or an enclosure of twigs, set in a stream to catch fish. 

PISH ROYAL. These were the whale and the sturgeon, which, when 
thrown ashore, or caught near the coast, became the property of the king. 

ROYAL FISH. Whale and sturgeon; so called in English law, as 
belonging to the king by prerogative, when thrown ashore, or caught near the 
coast 

REGAL FISH. Whales and Sturgeons. 

STURGEON. A royal fish which, when either thrown ashore or caught 
near the coast, is the property of the sovereign. 

WHALE. A royal fish, etc. 

DOE, JOHN. The name of the fictitious plaintiff in the action of eject- 
ment 

JOHN DOE. The name which was usually given to the fictitious lessee 
of the plaintiff in a mixed action of ejectment 

The longer expressions, and more particularly the technical 
legal ones, furnish still better illustrations. 

The meaning of * * whole blood " and of * * half-blood " is given at 
length, in almost the same language, under BLOOD, BROTHER, 
FULL BLOOD, HALF-BROTHER, and WHOLE BLOOD. 
The difference between a ** court of record " and a ** court not of 
record", is stated in identically the same language, under COURT, 
COURT OF RECORD, and RECORD, COURTS OF. And the 
same matters are doubtless inserted under other titles. 

The rule, with few exceptions, has been to treat expressions 
consisting of an adjective and a substantive, tmder each word, and 
many are also entered elsewhere. The extent to which reduplica- 
tion has been carried, in certain books, with all sorts of expres- 
sions, could not easily be overstated. 
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The formula followed would seem to have been : Anything, 
everything, variations. Divide, subdivide, redivide. Transpose, 
transform. Reverse, invert. 

Like methods have been used in selecting and treating obso- 
lete, isolated ** terms" from the every-day speech of earlier gen- 
erations. These have been disinterred by more than one aspirant 
to a place in law literature. Such dead words, descriptive of 
commonest external objects, not a few in vogue solely in localities 
remote from cities, have been enrolled upon the poll books, with- 
out investigation, without concern whether they were a por- 
tion of the speech to which accredited, without discrimination; 
but en masse^ as scissored by assistants, out of the oldest English 
and Scotch word-books (not to speak of glossaries of Norman- 
French, Anglo-Saxon, and Latin, pure and impure), and admitted 
unchallenged, nay welcomed, into no fewer than four American 
law lexicons, each **the most comprehensive," though each lexi- 
cographer in turn crowded his morgue by desecrating the same 
old unprotected burying grounds. 

For the delectation of the reader, a few terms with their time- 
honored definitions, the shortest again being selected : — 

BALAENA. A large fish, called by Blackstone a whale. 

GARTH. A dam or wear in a river, for the catching of fish. 

FISH GARTH. A dam or wear in a river for taking fish. 

BBASTGATB. In Suffolk, England, imports land and common for one 
beast 

FENATIO. The fawning of deer; the fawning season. 

FEONATIO. The fawning season of deer. 

FOINESUN. The fawning of deer. 

HIBERNAGIUM. The season for sowing winter com. 

HYBERNAGIUM. The season for sowing winter grain, etc. 

IBERNAGIUM. The season for sowing winter com. 

JOCELET. A little manor or farm. 

YOKELET. A little farm, requiring but a yoke of oxen to till it. 

JONCARIA, or JUNCARIA. Land where rushes grow. 

JUNCARIA. The soil where rushes grow. 

ANCHOR. A measure containing ten gallons. 

ANKER A measure containing ten gallons. 

KINTAL, or KINTLE. A hundred pounds in weight. 

QUINTAL, or KINTAL. A weight of one hundred pounds. 

SOWLEGROVE. Febmary ; so called in South Wales. 

HYEMS, HIEMS. Lat Winter. Written, in some of the old books 
"yems." 

YEME. Winter; a corruption of the Latin ** hieme." 

lULE. In old English law, Christmas. 

YULE. The times of Christmas and Lammas. 

ARVIL-SUPPER A feast or entertainment made at a funeral in the 
North of England. 
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PERTICULAS. Certain poor scholars of the Isle of Man. 

CIRIC-BRYCE. Any violation of the privileges of a church. 

CYRICBRYCE. A breaking into a church. 

CIRIC SCEAT. An ecclesiastical due, payable on the day of St. Martin, 
consisting chiefly of com. 

CYRICSCEAT. (From cyric, church, and sceat, a tribute.) A tribute 
or payment due to the church. 

POGAGIUM. A kind of rank grass of late growth, not eaten in summer. 

MARKEPENNY. A penny andentiy paid at the town of Maldon by 
those who had gutters laid or made out of their houses into the streets. 

ANSEL, ANSUL. or AUNCEL. An ancient mode of weighing by 
hanging scales or hooks at either end of a beam or staff, which, being lifted 
with one's finger or hand by the middle, showed the equality or difference 
between the weight at one end and the thing weighed at the other. 

AUNCEL WEIGHT. An ancient mode of weighing, described as a 
kind of weight with scales hanging, or hooks fastened to each end of a staff 
which a man, lifting up upon his forefinger or hand, etc, etc 

VADLET. The king's eldest son ; hence the valet or knave follows the 
king and queen in a pack of cards. \Sic\ 

HIKENILD STREET. One of the four great Roman roads of Britain. 
More commonly called ** Ikenild Street*' 

IKENILD STREET. One of the four great Roman roads in Britain; 
supposed to be so called from the Iceni, 

WATLING or WETLING STREET. One of the four great Roman 
roads in Britain. 

SADBERGE. A denomination of part of the Cotmty Palatine of Durham. 

WINDSOR FOREST. A royal forest founded by Henry VIII. 

HARBINGER. In England, an officer of the royal household. 

HERBINGER, or HARBINGER. An officer of the royal house who 
. . . allots lodgings. 

JUDGER. A Cheshire juiyman. 

KYMORTHA. A Welsh term for a waster, rhymer, minstrel, or other 
vagabond who makes assemblies and collections. 

COUNTER. The name of two prisons formerly standing in London, but 
now demolished. They were the Poultry Counter and the Wood Street 
Counter. 

POULTRY COUNTER. The name of a prison formerly existing in 
London. 

WOOD-STREET COMPTER. The name of an old prison in London. 

Why not five thousand other old-timers, fully as ** legal" as 
the thousand of which the preceding are specimens? Why dis- 
criminate between non-legal expressions, old or new, except on 
the quantum sujfidt principle ? Comment upon individual words 
and definitions must be dispensed with. Res ipsa loquitur. 

While the proclaimed ** function of a law dictionary is not to 
explain words which every intelligent man is credited with know- 
ing," the real object of a few compilers has been, it is plain, to 
crowd together for explanation, and ingeniously to reduplicate, ad 
libitum^ anjrthing and everything, under the name of **law." 
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A composite of odds and ends must remain a miscellany; 
enlargement is not improvement; distention is not growth; copy- 
ing is not scholarship; scissoring not editing; reprint not revision; 
manufacture not authorship. 

From the view furnished by the foregoing specimens of modern 
common words, it is apparent that in the compilation of these 
law works, so styled, designed largely, if not chiefly, for the 
instruction of students, the assumption seems to have been that 
law students need information upon every-day matters. Indeed, 
the thoughtful reader again and again has forced upon him the 
query. Do these authors include law students among intelligent 
people? Do they credit students with common sense? The query 
is necessarily limited to students. Lawyers and judges, all learned 
in the law and acquainted with common English words, are the 
only other persons who occasionally consult law dictionaries. 

Authors and publishers have ever evinced a paternal interest 
in the books students buy. But not all authors regard students, 
in and out of law schools, as deficient in common school knowl- 
edge. That this has been the conception of the needs of students 
generally, by a few men who get up books heralded as "schol- 
arly," ** comprehensive," "exhaustive,** is justly inferable from the 
words already considered, apparently transferred, with "improve- 
ments," from spelling books to the pages of " law " dictionaries. 

As to the popular words defined in original language in the 
books under consideration, while an office boy might be gratified 
by their variety, it is not easy to believe that any yotmg man 
admitted to read law would expect to find them in lus law diction- 
ary; or, discovering them there, could not frame more credit- 
able, less puerile, definitions than some of those given. 

In perusing these tumescent productions, one recalls definitions 
found in school examination papers; e. g.: CHIMERA. A thing 
used to take likenesses with. CYNICAL. A cjmical lump of 
sugar is one pointed at the top. GENDER. The way whereby 
you tell what sex a boy is. IMMACULATE. The state of those 
who have passed the entrance examination at Harvard. 

The foregoing observations would not apply to a book contain- 
ing a few common words defined for an artistic end; as where, 
owing to sizes of type which will not "justify** on the same line, 
the choice lies between leaving blank all of the line after the title 
word, and inserting a brief definition of that word in type which 
will justify. This mechanical difficulty would occur if a subject 
word in antique capitals were followed by comment in nonpareil. 
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If, peradventure, the classes of words of which those given 
are representative should be considered germane, then the modus 
facUndi for the future glossary-maker is established: — 

1. Procure, among other material-furnishers, two copies each 
of a vernacular, an Anglo-Saxon, a Norman-French, a Latin and 
a Scotch dictionary, and an old English law dictionary. 

2. Transfer to the copy substantial portions of these with copi- 
ous excerpts from political histories; antiquated grammars; 
chronicles of the middle ages; church rituals; inventories and 
rosters of castles, monasteries and nunneries; archaeological ency- 
clopedias; and other repositories of ancient learning — four-fifths 
of it already found in transatlantic compilations two hundred and 
fifty years out of date. 

3. Preface each translation or explanation with the formula 
* • In old English law, " * • In old Scotch law, " • * In Roman law, " etc , 
as the case may reqture. 

4. Print and label the whole as **Law," and fiat! presto! ndra- 
bile! after the lapse of six short months, a ''Law Dictionary," or 
a '* Law Dictionary and Law Glossary," composed and otherwise 
manufactured, and marketed ! 

Wittiam C. Anderson. 
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During the recent Pullman strike, labor leaders assembled at 
Chicago, and arbitrarily decided whether the industry of the coun- 
try should be throttled because a stubborn millionaire insisted on 
his legal rights. It is not supposed that these gentlemen consulted 
much law, or that any regard for the "fundamental" rights of 
their fellow citizens to life, liberty and the pursuit of ** happiness" 
played a large part in their deliberations. It is not even supposed 
that the certain prospect of property destroyed, and* the dreadful 
spectacle of citizens shot down by armed soldiery, in the event of 
a strike ordered, turned the scale. It is very generally supposed 
that they decided the question with sole reference to its "expedi- 
ency" for their various unions. 

During the same strike, at least two governors of far distant 
States telegraphed the leader of the strike for " permission " to 
run trains in their own territory, and within the jurisdiction of 
their own laws. The same leader declared in effect, that he had 
violated no law, either in letter or spirit, in launching strikes whose 
consequent disorders required suppression by troops in many 
States, and caused loss of life and great destruction of property; 
and the declarations of labor leaders very generally justified him. 

The events of this strike were, in a large measure, an epitome 
of the long history of labor disorders. It shows the growth of an 
arbitrary power within the ostensible government of law, and far 
more absolute in its control of the working lives of vast numbers. 
It is a power which largely ignores the law and resents its inter- 
ference in any strike as tyrannical. ^ 

Herbert Spencer, after investigating our political system, de- 
clared that it never contemplated the control of thousands of votes 
by one man, and that its success under such conditions was yet to 
be proved. It is equally true that our system of law never con- 
templated that men should act, not as individuals, but in organized 
masses, powerful enough to practically dictate the terms on which 
men shall hire and be hired. The groping of judges after firm 
law in labor cases, and its rapid modification, show this clearly 
enough. 

1 The repeated denunciation of the U. S. Courts by labor organizations, 
since the Chicago strikes, bear oat this assertion. 
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The conflict in the cases only mirrors the very obvious conflict 
between the right of labor to act as an organized unit and the as- 
sumed right of the employer and non-organized workmen to follow 
their occupations without interference. The law has varied much as 
judges have inclined to the point of view of the employer or the 
employ^. But the trend of the law has been distinctly in favor 
of organized labor. Up to the present century, a combination of 
workmen to raise the rate of wages by any means whatever, was 
a criminal conspiracy at common law.* 

It required a statute to drive the fact of their legality into the 
heads of the British Judiciary. But in Regina v. Rowlands,' it 
was said, ''The intent of the law is at present to allow either of 
them, employer and employed, to follow the dictates of their own 
will with respect to their own actions and their own property, and 
either, I believe, has the right to study to promote his own advan- 
tage or to combine with others to promote their mutual advantage." 

In Rogers v. Evarts,* it was said, •* irrespective of any statute 

1 think, die law now permits workmen, at least within a limited 
territory, to combine together, and by peaceable means to seek any 
legitimate advantage in their trade. The increase of wages is such 
an advantage. The right to combine involves of necessity the 
right to persuade co-laborers to join the combination. The right 
to persuade co-laborers involves the right to persuade new em- 
ploy^ to join the combination. This is but a corollary of the 
right of combination." 

In State v. Donaldson* (1867) it was held a criminal conspiracy 
for workmen to agree to quit work in a body unless their em- 
ployer would discharge at their demand objectionable fellow 
workmen, and Chief Justice Beasley said in his decision: ''If the 
manufacturer can be compelled in this way to discharge two or 
more hands he can by similar means be coerced to retain such 
workmen as the conspirators may choose to designate. So his 
customers may be prescribed and his business may be in other 
respects controlled. I cannot regard such a course of conduct as 
lawful. ♦ ♦ ♦ There is this coercion. The men agree to leave 
simultaneously in large numbers and by concerted action. The 
threat of workmen to quit the manufacturer under these circum- 
stances is equivalent to a threat that unless he yields to their 

* Anon 12, Mod., 348; Rex. v. Journeymen Tailors, 8 Mod. 11; Rex. v, 
Bccles, I Leach 376; Rex. v, Hammond, a Esp. 719; People v, Mel vein, 

2 Wheel. 262; People v. Trequier, i Wh. Cr. Cas. 142; People v, Fisher, 14 
Wend. 9; Commonwealth v. Hunt, 4 Mete. xii. 

8 17 Q. B. 671. 4 17 N. Y. Supp. 265. » 32 N. J. 155. 
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unjustifiable demand they will derange his business and thus cast 
a heavy loss upon him." In Currants. Tredeoven* (1891) Lord 
Chief Justice Coleridge recorded the modem view: **To tell an 
employer that if he employs workmen of a certain sort the work- 
men of another sort in his employ will be told to leave him ; and 
to tell the men when the employer will not give way * to leave 
their work, use no violence, use no immoderate language, but 
quietly cease to work and go home/ is certainly not intimidation/' 
and consequently not illegal, and in this country the right to 
strike unless an employer refuses to employ non-union labor is 
supported. 7 Nobody is under a legal obligation to cultivate the 
society of people not agreeable to him. And workmen are under 
no legal compulsion to work with fellow employes they do not 
like. The assertion of the right may be senseless and insult- 
ing, but for this the law has no remedy. But while workmen 
may quit working with persons they dislike they cannot under- 
take to force them to join the union by inducing an employer 
to discharge them if they refuse. In such a case the court said : ^ 
** This looks very much like imlawful coercion, or what amounts 
to the same thing, conspiracy. The defendants had a perfect right, 
as we have seen, to unite with this or any other labor organization, 
but they had no right to insist that others should do so, and when 
they made plaintiflE*s refusal to join it a pretext for depriving him 
of his right to labor, they interfered with his personal liberty to 
an extent the law will not contemplate." But as an employer can 
legally agree to employ none but union men, the decision has little 
value as a practical protection to non-union workmen. The true 
distinction between the legal and illegal action of combined labor 
is found clearly stated in Walker v, Cronin,* and reaflSrmed in the 
great case of Mogul Steamship Co. v, McGregor. i<> In the first 
case it was declared: ** Everyone has a right to employ the fruits 
and advantages of his own enterprise, industry, skill and credit. 
He has no right to be protected against competition, but he has a 
right to be free from malicious and wanton annoyance. If dis- 
turbance or loss come as a result of competition, or the exercise 
of like rights by others, it is damnum absque injuria^ unless 
some superior right, by contract or otherwise, is interfered 
with. But if it comes from the merely wanton and malicious acts 

6 L. R. a Q. B. (1891) 564. 

7 Rogers v, Evarts, 17 N. Y. Supp. 269. 

8 Curran v, Galen, 22 N. Y. Supp. 826. 

9 107 Mass. 565. 

10 23 Q. B. 598. 
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of others without the justification or the service of any lawful 
interest or lawful purpose it then stands upon a different footing. " 
A merchant may increase his business at the expense and final 
ruin of his rival. But the rival has no complaint. It is the for- 
tune of war, and the inevitable evil of a competitive business sys- 
tem. So workmen may strike and peaceably persuade others to 
strike to compel the payment of higher wages by the business 
losses necessarily resulting. This is the industrial weapon they 
may use for the attainment of any betterment in their position 
which is not in itself condemned by law as illegal,^^ and they may 
voluntarily delegate this right to abandon work to labor union 
officials who, in the honest performance of the trust, may legally 
order strikes for any purpose for which the delegators themselves 
may legally strike. 

"The individual may feel himself alone unequal to cope with the conditions 
that confront him, or unable to comprehend the myriad of considerations that 
ought to control his conduct. He is entitled to the highest wage that the strat- 
egy of work or cessation from work may bring and the limitations upon his in- 
telligence and opportunities may be such that he does not choose to stand upon his 
own perceptions of strategic or other conditions ; his right to choose a leader — 
one who observes, thinks and wills for him — a brain skilled to observe his 
interest, is no greater pretension than that which is recognized in every other 
department of industry, "it 

But where the motive is not to gain a legitimate advantage but 
primarily or solely to inflict malicious injury, the agreement to 
strike is a criminal conspiracy and the striking itself illegal. *• The 
distinction is technic^ly interesting, but practically its value 
appears limited. In the vast majority of strikes the intent to 
injure is so confused with the purpose to attain a legitimate end 
like higher wages that the law cannot distinguish them. And as 
men have a right to join unions and agree to their laws, and as 
unions include employes in different establishments, the union may 
order sympathetic strikes and undertake peaceable boycotts in all 
employments, for the purpose of obtaining higher wages or other 
betterment of labor in one. 

It is evident that the principle may be so construed as to 
legally justify almost any conceivable strike where the intention 
to coerce by inflicting vindictive injury is not openly proclaimed, 

11 Compare Farmer's L. & T. Co. v. Nor. Pac. R. Co., U. S. Circuit Court 
of Appeals (not yet reported); Walker v, Cronin, 107 Mass. 576; Rogers v. 
Evarts, 17 N. Y. Supp. 269; Mogul Steamship Co. v. McGregor, 23 Q. B. 598. 

IS Charge of Judge Grosscup to the Grand Jury in the indictment of the 
officials of American Railway Union, July, 1894. 

18 Cases cited in preceding note. Rogers v, Evarts, 17 N. Y. Supp. 269. 
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or the purpose of the strike is not to compel an employer to do 
something illegal, as in the Chicago railroad strikes. 

The vague and hackneyed assertions of the earlier cases that 
••any interference" with the free conduct of an employer's busi- 
ness by combined workmen is illegal, must be largely modified in 
the light of these decisions. Its paraphrase must be that any com- 
bined attempt to coerce an employer or employ^ by force or intim- 
idation is illegal, whether men quit work or do not quit work in its 
execution. And under these doctrines, what legal habitation or 
home has the boycott ? No mode of enforcing a demand has called 
forth more stem rebukes from the courts than this method of bus- 
iness assassination. Yet, can any sound legal distinction be drawn 
between the right of organized strikers to peaceably persuade other 
workmen to withdraw their labor from an obnoxious employer, and 
the peaceable persuasion of customers and merchants to withdraw 
their patronage from him? 

A great deal of confused law on labor strikes is due to confused 
definition. A recent decision that all strikes were illegal ^^ caused 
great perturbation of the general legal mind. The court had, how- 
ever, defined a strike as in effect an attempt to coerce an employer 
by force. Naturally, it could not impart an illegal element into 
the definition, and then declare the thing defined legal. The log- 
ical non-sequitur of the decision was in assuming that because some 
strikes, or perhaps most strikes, had been accompanied by force, 
therefore all combined quitting work must be accompanied by the 
use of violence to attain the demand. Decisions based on such 
logic might render any act whatever illegal. 

The modem decisions hand over a large portion of the personal 
liberty of society in trust to labor organizations. A non-union 
workman may be theoretically free — but practically he may be 
shorn of his ability to obtain work and the very bread of life by 
the arbitrary opposition of a labor union. The mere existence of 
such organizations exercises a very real restraint on an employer's 
free conduct of business; while the members of such imions are 
enslaved by its laws to any strike policy the majority, under the 
influence of labor agitators, may adopt. The recognition of the 
genuine benefits attainable by the cooperation of workmen, and a 
fair acknowledgement of the necessity of fighting the despotic ten- 
dencies of massed capital by organization, cannot conceal the 
threat to free speech, free action, and free commerce implied in 
these organizations, and too often emphasized by their history. 

M Farmers L. & T. Co. v. Nor. Pac R. Co., 60 Fed. Rep. x. 
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Such a vast power can be consistent with the public welfare only 
where its use is scrupulously just. 

As was said by Judge Powers in State v. Stevens, 59 Vt : 

** The exposure of a legitimate business to the control of an association 
that can order away its employes and frighten away others that may seek its 
employ, is a condition of things utterly at war with eyery principle of justice, 
and every safeguard of protection that citizens under our system of govern- 
ment are entitled to employ." 

The use of menace, threat or force, by organized labor, for any 
purpose whatever, is criminal.^* Boycotts are usually criminal con- 
spiracies, because their sole aim is too generally to extort compli- 
ance by a threatened injury to business. In Crump v. Com.^* it 
was said: "a wanton, unprovoked interference by a combination 
of many with the business of another, for the purpose of constrain- 
ing that other to discharge faithful and long tried servants, or em- 
ploy whom he does not wish or will to employ; an interference 
intended to produce or likely to produce annoyance and loss to that 
business, will be restrained and pimished by the criminal law as 
offensive to the individual, injurious to the prospects of the com- 
mimity ; and every attempt by force, threat or intimidation, to deter 
or control an employer in the determination of whom he will employ, 
or what wages he will pay, is an act of wrong and oppression, and 
every and any combination for such a purpose is an imlawful con- 
spiracy. The combination is the offense." ^^ 

The element of threat or menace possesses high legal interest, 
because the remarkable use of the injunction in recent cases has 
been largely based upon it. The principle that a man may hire 
and be hired without coercion, is as old as the common law. The 
use of the injunction to restrain the invasion of the principle is 
a distinctly new development of the law in seeking an effective 
remedy. ^8 

The extremely rare use of the injimction is a surprising fact, 
in view of the wanton and remediless destruction of property 
caused by vindictive boycotts. Its justification in such cases 

ifi It will also support an action for damages where resultant in injury. 
Steamship Co. v, McKenna, 30 Fed. Rep. 48. 
1» 84 Va. 927. 

17 The same principle is very strongly asserted in State v. Stewart, 59 Vt ; 
State V. Glidden, 55 Conn.; People v. Wilzig, 4 N. Y. Cr. Rep. 413; in n 
Higgins, 24 Fed. 217; and many other cases there cited. 

18 Previous to 1890 there had been with the exception of receivership cases, 
but one reported case in this country restraining workmen from intexf erence 
with business, and this went on the ground of restraining a continuing trespass 
to land. See Mayer v. Journeymen's Asso., 47 N. J. Eq. 519. 
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was impliedly asserted by Judge Blodgett in Emack 7;. Kaneri* 

** I cannot believe that a man is remediless against persistent and continued 
attacks np<m his business, such as haye been perpetrated by these defendants 
against the complainant, as shown by the proofs in this case. It shocks my 
sense of justice to say that a Court of Equity cannot restrain systematic and 
methodical outrages like this, by one man upon another's property rights. If 
a court of equity cannot restrain an attack like this upon a man's business, then 
the party is certainly remediless, because an action at law in most cases wpuld 
do no good, and ruin would be accomplished before an adjudication would be 
reached. True, it may be said that the injured party has a remedy at law, but 
that might imply a multiplicity of suits, which equity often interposes to relieve 
from ; but the still more cogent reason seems to be that a court of equity can, 
by its writ of injunction, restrain a wrong doer, and thus prevent injuries which 
could not be fully redressed by a verdict and judgment for damages at law. 
Redress for a mere personal slander or libel may perhaps be properly left to the 
courts of law, because no falsehood, however gross or malicious, can wholly 
destroy a man's reputation with those who know him. But statements and 
charges intended to frighten away a man's customers and intimidate them from 
dealing with him, may wholly break up and ruin him financially, with no 
adequate remedy, if a court of equity cannot afford protection by its restrain- 
ing writ" 

In Coeur d'Alene Con. Min. Co. v. Miners* Union,* the dis- 
tinctive element of threat or intimidation is shown to distinguish 
such cases from libel. 

" A clear distinction will be observed between the two classes of cases 
above noted. In the one where the acts complained of consist of such misrep- 
resentations of a business that they tend to its injury and damage to its propri- 
etor, the offense is simply a libel; and in this country the courts have with 
great unanimity held that they will not interfere by injunction, but that the 
injured party must rely on his remedy at law. On the contrary, where the 
attempt to injure consists of acts or words which will operate to intimidate and 
prevent the customers of a party from dealing with, or laborers from working 
for him, the courts have with nearly equal unanimity interposed by injunction. 
In the one case it is an injury to a man's busmess by libeling it; in the other 
by force, threats and other like means, he is prevented from pursuing it; and 
while the damage might be as great in the one case as in the other — but most 
likely with different consequences to the good order and peace of the commu- 
nity—the courts have determined n on different remedies." 

Some very significant decisions have been given as to what 
constitutes a threat. The upshot of them all is that any attitude 

10 Emack v, Kane, 34 Fed. Rep. 47, a patent case where defendant tried 
to ruin plaintiff's business by threatening his customers with suits for infringe- 
ment of patents. 

so 51 Fed. Rep. 267. 

SI In Mayer v. Journeymen's Asso., 47 N.J. Eq. 519, this distinction is somuch 
ignored that the court declares the only English case in which a court issued 
an injunction to restrain the circulation of intimidating circulars by a labor 
union overruled by an entirely different case which declared that an injunction 
could not restrain a simple libel ! 
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of the workmen which so excites the fears of fellow workmen or 
customers as to drive them away will justify the use of the injunc- 
tion to restrain it. The remarks of Mr. Justice Brewer « are 
worth quoting: 

" Supposing one (workman) is discharged and the other wants to stay and 
is satisfied with his employment; and the one that leaves goes around to a 
number of friends and gathers them, and they come around, a large party of 
them— as I suggested yesterday— a party with revolvers and muskets — and 
the one that leaves comes to the one that wants to stay and says to him, * Now, 
my friends are here; you had better leave; I request you to leave.' The man 
looks at the party that is standing there; there is nothing but a simple request 
— that is, so far as the language which is used; there is no threat; but it is a 
request backed by a demonstration of force, a demonstration intended to 
intimidate, calculated to intimidate, and the man says, * Well, I would like to 
stay ; I am willing to work here, yet there are too many men here : there is too 
much of a demonstration; I am afraid to stay!' Now the common sense of 
every man tells him that this is not a mere request ; tells him that the language 
used may be very polite, and be merely in the form of a request, yet it is 
accompanied with the backing of force intended as a demonstration and calcu- 
lated to make an impr^ion, and that the man leaves really because he is 
intimidated." 

In Sperry v, Perkins,^ a boy tramped up and down the side- 
walk in front of the boycotted factory with a banner inscribed with 
the peremptory device, **Lasters are requested to keep away from 
P. P. Sperry's. Per order L. P. U." (Lasters Protective Union). 
They kept away. The court in enjoining the boy and banner said : 

'* The act of displaying banners with devices as a means of threats and 
intimidation to prevent persons from entering or continuing in the employment 
of the plaintiffs was injurious to the plaintiffs and illegal at common law." 

In Casey v, Cincinnati Typo. Un.,** a union tried to boycott a 
newspaper by sending the following genial notice to the agents: 
"This union will consider it a great favor for you to give up the 
agency of the Commonwealth; if you do not we will have to consider 
you the enemy of organized labor. " The court enjoined the send- 
ing out of such notices, saying that in fact a threat was intended. 
It appears accordingly that employers may resort to an injunction 
to restrain any acts whatever tending to constrain by fear or 
alarm the will of others to his prospective injury.* 

tt In re Doolittle, 23 Fed. Rep. 547. » 147 Mass. 147. M 45 Fed. Rep. 143. 

96 See also remarks of Baron BramweU, Rex v. Smith et at,, 10 Cox. Cr. 
Rep. 600; State v. Stewart, 59 Vt 280, where the threat of a labor organ- 
ization to denotmce a shop as a ** scab snop," and its workmen as ** scab work- 
men," if it employed non-union labor, was held to constitute criminal conspir- 
acy, the court saying: **The anathemas of a secret organization of men com- 
bined for the purpose of controUins: the industry of the others by a species of 
intimidation that works on the mind rather than the body, are quite as danger- 
ous and generally more effective than acts of actual violence.*' 
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But the broad injunctions issued during the recent Chicago 
strikes, covering a score of interstate railroads, and forbidding 
even the sending of letters and telegrams to instigate strikes on 
such roads were not based on this inherent jurisdiction of equity 
merely. They mainly rested on the judicial interpretation of cer- 
tain sections of the interstate commerce law, and the anti-trust 
law of 1890.* 

The use of these statutes to restrain labor organizations has 
been singularly ironical. They were passed largely at their own 
instance to control the very railroads they have been fighting, and 
it is altogether probable that their effect on labor organizations 
was not considered. •^ 

In Toledo, Ann Arbor & N. M. R. Co. v. Penn. Co.,«8 it was 
held that any strike undertaken to compel a railroad to refuse to 
receive and forward interstate freight was a criminal conspiracy 
against the laws of the United States, under sections 10, and 3 of 
the interstate act, and that the court might compel, by a manda- 

M The second paragraph of Section 3 of the Interstate Commerce Act (24 St 
at large, p. 379) provides: ** All common carriers subject to the provisions of 
this act shall, according to their respective powers, afford all reasonable, 
proper and eqnal facilities for the interchange of traffic between their respective 
lines and for the receiving, forwarding and delivery of passengers and prop- 
erty to and from their several lines and those connecting therewith, and shall 
not discriminate in their rates and charges between such connecting lines." 

Section 10 of the act as amended (25 St at large, p. 855) provides that ** Any 
common carrier subject to the provisions of this act or, when such common car- 
rier is a corporation, any director or officer thereof, or any receiver, trustee or 
lessee, agent or person acting for or employed by such corporation, who alone 
or with any other corporation, company, person or party * * * shall will- 
fully omit or fail to do any act, matter or thing in this respect required to be 
done, or shall cause or willingly suffer or permit any act, matter or thing so 
directed or required by this act to be done, not to be done, or shall aid or abet 
such omission or failure, * * * shall be deemed guilty of a misdemeanor 
and shall, upon conviction thereof in any district court of the United States 
within the jurisdiction of which such offense was committed, be subject to a 
fine not exceeding $5,ooa" 

Section 5440 Rev. St. U. S. provides: •• If two or more persons conspire 
« « * to commit any offense against the United States * * • and one 
or more parties do any act to effect the object of the conspiracy, all the parties 
to such conspiracy shall be liable to a penalty of not more than $10,000, or to 
imprisonment of not more than two years, or to both fine and imprisonment, in 
the discretion of the court" U. S. v, Stevens, 44 Fed. Rep. 132. 

The interstate commerce act (26 Stat, at large, 209) provides: '* Every con- 
tract or combination, in the form of a trust or otherwise in restraint of trade or 
commerce among the several states or with foreign nations, is hereby declared 
to be illegal." 

t7 U. S. V. Patterson, 55 Fed. Rep. 605. M 54 Fed. Rep. 733. 
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tory injunction, the chief executive oflScer of a labor organization 
to rescind a strike order issued for that purpose. 

A decision even more far reaching in its consequences was ren* 
dered by Judge Billings in United States v. Workingmen's Amal. 
Asso.,** where a labor union was enjoined from ordering a boycot- 
ting strike on transportation agencies in New Orleans engaged 
in interstate commerce, to compel the employment of only 
union men. It was declared that organizations could not enforce 
their claims by strikes intended to cripple interstate business 
without becoming conspiracies in restraint of trade under the anti- 
trust law. Of the control over strikes vested in the United States 
courts by that decision Speer, J., says, somewhat exultingly, in 
Waterhouse v. Comer :*^ 

** In any conceivable strike upon the transportation lines of this country 
whether main lines or branch roads, there will be interference with and 
restraint of interstate or foreign commerce. This will be true also of strikes 
upon telegraph lines for the exchange of telegraphic messages between people 
of different States in interstate commerce. In the presence of these statutes 
which we have recited, and in view of the intimate interchange of commodi- 
ties between people of several States of the Union it will be practically impos- 
sible hereafter for a body of men to combine to hinder and delay the work of 
the transportation companies without becoming amenable to the provisions of 
the statute. If it should be shown therefore that a strike on a single road carry- 
ing interstate commerce was made with the purpose of delaying and hindering 
this commerce, they would all be guilty of a criminal conspiracy. "<l 

But the spirit of this decision extends even further. Its logical 
result is to vest United States courts with authority to enjoin 
strikes or any acts in instigation of them whose concerted purpose 
is to enforce any demand by crippling interstate business in any 
industry whatever. It would appear that such strikes in import- 
ing, wholesale and other establishments engaged in interstate or 
foreign commerce would be criminal offenses against the laws of 
the United States, unless the principle is modified by the appellate 
courts. 

The illegality of the recent strikes at Chicago seems clear in the 

M 54 Fed. Rep. 966. Since affirmed on appeal, 6 Cir. Ct of Appeals Rep. 

80 Waterhouse v. Comer, 55 Fed. Rep. 157. 

ti On the other hand, Putnam, J., in United States v, Patterson, 55 Fed. 
Rep. 605 (Circuit Court D. Mass.), says in reg^ard to act of 1S90: '* If the proposi-^ 
tion made by the United States is taken with its full force the inevitable result 
will be that the Federal Court will be compelled to apply this statute to all 
attempts to restrain conmierce among the States or commerce with foreign 
nations by strikes, boycotts, and by every method of interference by way of 
violence or intimidation. It is not to be presumed that Congress intended 
thus to extend the jurisdiction of the courts of the United States without very 
dear language. Such language I do not find in the statute." 
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light of these decisions since the avowed purpose was to compel 
railroad companies to refuse to haul Pullman cars in interstate 
transit But the same distinction must be made here as at common 
law. If the strike is undertaken for a legitimate business purpose, 
as to raise the wages of the strikers, neither the agreement to 
strike nor the act of striking is illegal, although the incidental 
effect is to suspend or hamper interstate traflSc.** 

In the Toledo case already quoted, Taft, J., says:'* 

** Herein is found the difference between the act of the employ^ of the 
complainant company in combining to withhold the benefit of their labor from 
it, and the act of the employ^ of the defendant companies in combining to 
withhold their labor from them ; that is, the difference between the strike and 
boycott The one combination (that is the strike), so far as its character is 
shown in the evidence, was lawful, because it was for the lawful purpose of 
selling the labor of those engaged in it for the highest price obtainable, and on 
the best terms. The probable inconvenience or loss which its employ^ 
might impose on the complainant company by withholding their labor would, 
under ordinary circumstances, be a legitimate means available to them for 
inducing a compliance with their demands." 

These cases afford no authority justif)dng a Court of Equity in 
restraining strikers from quitting their employment The purpose 
with which a strike is undertaken may render it an atrocious ille- 
gality. The exhortations, mandates or orders of executive labor 
officials may be enjoined and their disobedience punished for con- 
tempt, but the workmen may for all that quit work as they choose, 
or when they choose, and the law cannot prevent them, although 
the act of quitting work may be illegal as a breach of contract 
There are, however, scattered dicta in the cases which seems to 
imply possible circumstances under which compulsory service by 
equitable process would be justified. 

In re Higgins,'* **employ&5 may quit their employment * * ♦ 
provided they do not thereby intentionally disable the property. 
But they must quit decently and peaceably." In the Toledo case 
already quoted * Judge Taft said : 

** But it is said that it cannot be unlawful for an employ^ either to threaten 
to quit or actually to quit the service when not in violation of his contract^ 
because a man has the inalienable right to bestow his labor where he will and 
to withhold his labor as he will. Generally speaking, this is true, but not abso- 
lutely. If he uses the benefit which his labor is or will be to another, by 
threatening to withhold it or agreeing to bestow it, or by actually withholding 

W Farmers* Loan & Trust Ca v. Nor. Pac R. Co., U. S. Cir. Ct of 
Appeals (not yet reported). 

88 Toledo, A. A. & N. M. Co. v, Penn. Ca, 54 Fed. Rep. 733. 
84 27 Fed. Rep. 443. 
86 54 Fed. Rep. 733. 
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it or bestowing it, for the purpose of inducing, procuring or compelling that 
other to commit an unlawful or criminal act, the withholding or bestowing of 
his labor for such a purpose is itself an unlawful or criminal act The same 
thing is true with regard to the exercise of the right of property. A man has 
the right to give or sell his property where he will, but if he give or sell it, or 
refuse to give or sell it, as a means of inducing or compelling another to com- 
mit an unlawful act, his giving or selling it or refusal to do so is itself unlaw- 
ful" 

In Toledo, Ann Arbor & N. M. Co. v. Penn. Co.» Judge Ricks 
says: ** In ordinary conditions, as between employer and employ^, 
the privilege of the latter to quit the former's service at his option 
cannot be prevented by restraint or force. The remedy by breach 
of contract may follow the employer, but the employ^ has it in 
his power to arbitrarily terminate the relations and abide the con- 
sequences. But these relative rights and powers may become quite 
different in the case of the employ^ of a great public corporation 
charged by law with certain great trusts and duties to the public. 
An engineer and fireman who start from Toledo with a train of 
cars filled with passengers destined for Cleveland, begin that jour- 
ney imder contract to drive their engine and draw to the destina- 
tion agreed upon. Will it be claimed that this engineer and fire- 
man could quit their employment when the train is part way on its 
route, and abandon it at some point where the lives of the passen- 
gers would be imperilled and the safety of the property jeopar- 
dized? The simple statement of the proposition carries its own 
condemnation with it," and in referring to the immense losses 
and public inconvenience caused by railroad strikes, and the 
inadequacy of merely enjoining acts of violence and intimida- 
tion, ''That the necessities growing out of the vast and rapidly 
multiplying interests following our extending railway business 
make new and correspondingly efficient measures for relief 
essential, is evident, and the courts in the exercise of their 
equity jurisprudence must meet the exigencies." The case 
itself did not, however, as is supposed, undertake to punish 
an engineer for quitting employment The defendant com- 
pany and its employ^ had been enjoined from refusing to 
handle interstate commerce. One of its engineers abandoned a 
freight train half way on his **run" to avoid hauling cars to a 
connecting interstate road under the interdict of his labor order. 
But actually he remained in the employ of the company while 
pretending to abandon it. And the court decided that the pre- 
tence was a blind to evade the injunction, and that while in the 
employ of the company he could not refuse to handle interstate 

W 54 Fed. Rep. 746. 
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freights by quitting work, or in any other way. But it did not 
decide that he might not have quit the employment of the company 
outright without violating the injunction. Judge Taft, in issuing 
the original injunction, had said:^ **Nor is the mandatory injunc- 
tion against the engineers an enforced specific performance of per- 
sonal service. It is only an order restraining them if they assume 
to do the work of the defendant companies from doing it in a way 
which will violate not only the right of the complainant, but also 
the order of the court made against their employers, * * * 
they may avoid obedience to the injunction by actually ceasing to 
be employes of the company, otherwise the injunction would be 
in effect an order on them to remain in the service of the com- 
pany, and no such order was ever, so far as the authorities show, 
issued by a court of equity; " and Judge Ricks explained his own 
position by saying: 

**But so long as he continues in the service, so long as he undertakes to per- 
form the duties of engineer or fireman or conductor, so long the power of the 
court to compel him to discharge all the duties of his position is unquestion- 
able, and will be exercised. As hereinbefore intimated, the duties ot an 
employ^ of a public corporation are such that he cannot always choose his own 
time for quitting that service, and so long as he undertakes to perform, and 
continues his employment, the mandatory orders of the court to compel aU 
lawful service can reach him and be enforced." 

In Farmers' L. & T. Co. v. Nor. Pac. R. Co.,* the legal 
experiment was finally made by Judge Jenkins of restraining a 
strike, threatened for the express purpose of tieing up the entire 
Northern Pacific road, at that time in the possession of the court 
by a receivership, by enjoining the workmen from "quitting the 
service of said receivers, with or without notice, so as to cripple or 
prevent the operation of such road. " 

On appeal, the United States Circuit Court of Appeals have 
stricken out the section quoted, in an opinion which in effect not 
only denies the power of a Court of Equity to compel personal 
service in any case, but also denies the power to Congress or legis- 
latures generally to vest it with that power without a constitu- 
tional amendment. 

*'* Under what circumstances,' says the decision, *may the employ^ of 
the receivers of right quit the service in which they are engaged? Much of 
the argument of counsel was directed to this question. We shall not attempt 
to lay any rule applicable to every case that may arise between employer and 
employ^. If an employ^ quits without cause and in violation of an express 
contract to serve for a stated time, then his quitting would not be of right. 

W 54 Fed. Rep. 733. 
88 60 Fed. Rep. i. 
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But the vital question remains whether a Court of Equity will, under any cir- 
cumstances, by injunction prevent one individual from quitting the personal 
service of another. An aflfirmative answer to this question is not, we think, 
justified by any authority to which our attention has been called or of which 
we are aware. It would be an invasion of one's natural liberty to compel him 
to work for or remain in the personal service of another. One who is placed 
|n such restraint is in a condition of voluntary servitude — a conditicm which 
the supreme law of the land declares shall not exist anywhere within the juris- 
diction of the United States.* " 

This decision seems eminently wise in view of the somewhat 
arbitrary power judges might have exercised over workmen by 
the temporary injunction. 

The very extensive powers of the United States courts as 
revealed in these cases, is the legitimate consequence of the as- 
sumption of control over the system of interstate commerce by the 
federal government, rather than a grasping of doubtful jurisdic- 
tion. How far the national government had advanced in its domi- 
nance of that system has been written in the decisions of the 
Supreme Court of the United States, but remained far removed 
from the ordinary apprehension imtil the troops of the United 
States appeared to enforce its protection. This practical but per- 
fectly logical result of legal principles long declared, proved so 
startling to the governors of four States, that they protested against 
it as illegal; although none of them undertook to show how the 
national government could have power to regulate a subject by 
law, and yet be powerless to enforce obedience to the law." 

It has been said by an eminent authority that the United 
States Courts are "sapping" the liberties of the people by their 
unlimited power to punish for contempt and determine their own 
jurisdiction.** 

An examination of the cases and the admission of the Chicago 
strike leaders that they were beaten by the injunctions show on 
the contrary that so far as their interference in strikes is con- 
cerned they have been used to protect the liberty of the 
public and the great commercial system of the country. Recent 
events also clearly show that if courts are shorn of the protective 
power the contest will become one of ph]rsical force. Is it not 
rather fortunate than otherwise that judges, whose tenure of office 
frees them from the subtle influence of National and State politics, 
have not hesitated to take decisive steps toward the preservation 
of order, while leaving labor imions abundant scope to pursue the 
justifiable objects of their existence ? William P. Aiken. 

30 Ex-Senator Lyman Trumbull of .Illinois, as reported by New York 
World, Aug. 7. 1894. 
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If from the magnificent array of lawyers and statesmen, who 
have upborne this country in its hours of darkness and trial, we 
were to select the man preeminent in that service, because of his 
knowledge and faithful devotion to the laws of his country, 
because of his deep insight into the true meaning and purport of 
the Constitution, because of his clear apprehension of the spirit of 
liberty, that man would be Salmon Portland Chase. 

From the time when, regardless of self-interest, he dared to 
defend a poor slave girl in the face of the great slave power, to 
the time when he graced the seat of the highest tribimal in our 
land, his career was one of strength, persistent in the right, 
undaunted by obstacles, unchangeable to the last. He was a man 
who dealt with principles. With the Constitution for his back- 
ground, he was a central figure, and fought valiantly when men 
of his stamp and calibre were most needed. With nothing to 
start with but his natural talents, the day came in which he was 
called upon to direct the financial affairs of his country in the hour 
of sorest trial. 

When Chief Justice Chase began the practice of law, the train* 
ing of his New England boyhood stood him in good stead during 
the first years of obscurity and poverty. Gradually his attain- 
ments and perseverance were recognized. His fine person, his 
capacity for sustained labor, and his sincere convictions, inspired 
confidence. As to every rising young American of that time, the 
test question of the age came early to Mr. Chase. Prom the first 
he opposed slavery, though such action meant political and social 
ostracism. But thus early in life the character and consistency of 
his reasoning powers were revealed. He became convinced that 
slavery was not in accordance with the true spirit of the Consti- 
tution and that the whole pith and meaning of that instrument 
declared freedom to be national. His decision was not merely 
the result of sympathetic feeling, but of deep insight into the 
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workings of the slave power. He foresaw its future, and that its 
spirit was hostile to the liberties of the free States, and the prin- 
ciples on which our government rests. On this ground he 
defended whatever suits were brought to him, and though decis- 
ion after decision went against him his spirit was undaunted. 
His arguments were examples of logic and oratory. One of the 
most famous was in the Van Zandt case. His conclusion shows 
almost a prophetic insight and furnishes a good illustration of his 
moral and mental qualities. He said: '*Upon the questions 
involved in this case, which partake largely of a moral and 
political nature, the judgment of this court cannot be considered 
as altogether final. The decisions made here must necessarily be 
rejudged at the tribunal of public opinion, the opinion not of 
American people only, but of the civilized world. At home, as is 
well known, a growing disaffection to the Constitution prevails, 
founded on its supposed allowance and support of human slavery 
— abroad the national character suffers under the same reproach. 
I most earnestly hope that the judgment of your Honors in this 
case, may commend itself to the reason and conscience of man- 
kind; that it may rescue the Constitution from the imdeserved 
opprobrium of lending its sanction to the idea that there may be 
property in man; that it may gather aroimd that venerable char- 
ter of Republican Government the renewed affection and confi- 
dence of a generous people, and that it may win for American 
institutions the warm admiration and profound homage of all who 
everywhere love liberty and revere justice." 

But these weighty words fell on deafened ears. The decision 
was against him; but this young lawyer was educating the com- 
munity, and the day came when the principles uttered by Mr. 
Chase in the Van Zandt case reverberated through the land. His 
powers as a leader were soon manifest; but according to all human 
ken there was no political future for him, for he was under a ban 
as respects the two great political parties of the land. And yet, 
by what appeared to be a combination of politics, but perhaps by 
a higher providence, Mr. Chase was elected to the United States 
Senate in 1849. It was not simply an event in his life, but an 
event in the history of the country, that at such a time the great 
State of Ohio should send an anti-slavery man, in the person of 
Mr. Chase, to represent her at Washington. 

After Mr. Chase had been in the Senate about four years a bill 
was quietly introduced by Senator Douglas for the organization 
of territories in the Northwest. The bill was a simple one and 
seemed to contain no startling propositions. A few days there- 
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after, there appeared in the public prints an address to the Amer- 
can people. It was not long, nor impassioned in its style, but 
clear, forcible, and almost judicial in its tone. With master 
touches it exposed the far-reaching evil wrapped up in the bill of 
Senator Douglas. It asked the American people to cast their 
eyes over the broad area of the Northwest, stretching out to the 
Pacific coast, which the country had supposed was forever conse- 
crated to freedom by the Missouri Compromise. This paper made 
known to the American people that by an act of unparalleled 
perfidy, it was proposed to open this vast territory, of which future 
States were to be formed, to all the wrongs of human bondage. 
That article was the work of Mr. Chase, and it is doubtful if any 
other man at this crisis could have put forth a document so 
cogent, so masterful, so convincing. 

Yet amid all the excitement of this time Mr. Chase was 
always calm, steadfast, and judicious. His powerful mind 
seemed to grasp the constitutional side of the question, as well as 
the political and humane side, and this caused the plan of his cam- 
paign, and the quality of his opposition to differ from other anti- 
slavery leaders. He felt that if slavery was ever to be expelled 
it must be done under the Constitution. He worked always on 
these lines, continually placing all possible restrictions and lim- 
itations on slavery, on the ground that freedom was natural and 
slavery sectional. To the conservatism and prudence of such 
men as Lincoln and Chase is due the credit of having saved the 
Union from a lawless war, which would have left the coimtry 
without a Constitution and bankrupt. 

Twelve years after Mr. Chase entered the Senate, the prin- 
ciples advocated by him triumphed in the country, and Lincoln 
was elected President. This verdict brought the forces of 
freedom and slavery face to face, and war was inevitable. Mr. 
Chase was made Secretary of the Treasury, and responsibilities 
beyond conception were placed upon him. An army greater in 
numbers than Modern Europe had ever seen must be supported, 
and this too, amid the revolutions of business and disturbances of 
trade, but more than all else the breaking up of the whole system 
of cotton manufacture, by which the greatest State in the world 
was produced. These changes shook the financial basis of the 
civilized world. American bankers put new locks on their vaults, 
yet fresh fleets and armies appeared. There was no call for 
foreign money, while government stocks stood above all others 
in the market. England was perplexed, and Americans could not 
explain. But the truth was that we had a leader who united 
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the people to a man, and under whose guidance the vast resources 
of the country moved in unison to support its needs. Mr. 
Chase's career as Secretary of the Treasury justifies the confi- 
dence of his most ardent admirers. It was the success of a 
shrewd, powerful, organizing brain. 

His financial scheme was to raise money within the borders of 
the United States. This led him, when the expenses of the war 
exceeded the specie of the country, to introduce the legal tender, 
paper currency. By making it a necessity for banking operations, 
he placed the whole banking capital of the United States in a 
position where it must live or die with the country. The extenu- 
ating circumstances of the case justified this step, and his whole 
management of the national finances was careful and sincere. 
What he accomplished was the result of a masterhand, working 
conscientiously for the welfare of the country. He was the bul- 
wark of American finance, and he carried a young and unprepared 
nation through the most direful civil war in the history of man, 
and brought it forth, not beggared and crippled, but standing on 
a firmer financial basis than when he began his work. 

The last great public office to which Mr. Chase was called was 
that of Chief Justice of the United States Supreme Court. Here 
again, his great mind showed its strength and breadth. He under- 
took the duties of his last office as naturally and gracefully as if 
he had spent a lifetime in preparing for the position. His record 
as Chief Justice will long be remembered. The court was flooded 
with cases involving the most subtle distinctions arising out of the 
war and touching the Constitution. His dissenting opinion in the 
legal tender cases is in itself the best answer that could possibly be 
given to those who criticise his position as opposed to what he 
advocated as Secretary of the Treasury. His strength of will and 
magnetism in making others respect what he himself respected, 
was shown during the impeachment of President Johnson. Those 
men who wished a puppet in the place of a presiding officer, 
were surprised and confounded by the dignified bearing and im- 
partial attitude of Chief Justice Chase, who conducted the trial as 
the Constitution directed. No mad party zeal could make him 
swerve from the course he believed was right. No dictation from 
party leaders could bend his firm purpose. For true nobleness of 
soul and greatness of character, he had no superior, while in the 
learning of his profession he was second to none. His vision was 
clear and far reaching, and no matter how well formed were his 
own opinions, he never lost sight of the respect due to those who 
did not see the subject in the same light. His dignity and cour- 
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tesy ; his unwavering courage and resolute impartiality, and the 
judicial qualities of his mind have given him an imperishable name 
among the best and ablest of American judges. Like all strong 
men who know their strength, he was ambitious, but that ambi- 
tion was curbed by the most candid self-examination. Throughout 
his public life his prayer was — **God enable me to be content 
with the consciousness of faithfully performing my duties, and 
deliver me from a too eager thirst for the applause and favor of 
men." 

Harmon Sheldon Graves. 
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The economic problems raised by the great labor tmion strikes 
have by their overwhelming importance so much occupied public 
attention that the legal questions involved in these phenomena 
have been too little regarded. By the railway strikes of the past 
summer our commercial system was griped at its most vulner- 
able point and fearfully choked for the time. The coimtry 
demands a remedy for this sort of thing. The remedy most 
naturally suggesting itself is impractical. Social Reform, while 
aiming at the root of the trouble, is too distant and not for the 
present generation. A more immediate palliative consists in 
reducing the great struggle to at least an orderly form. There 
has been too little legal regulation of the internal organization of 
labor imions, and too little knowledge of their mechanism. The 
courts at present in trying to fix the responsibility for the recent vio- 
lations of the Inter-State Commerce Law are clearly much ham- 
pered by the state of affairs in this particular regard. The officers 
of the railway tmions are enabled to dodge liability for all but the 
most positive and overt of their acts, by reason of the general 
uncertainty as to the nature and extent of their powers. There 
should be definitely established relations of agency inside these 
organizations. This would require the more complete recogni- 
tion of them by law, the accurate determining of the position and 
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responsibilities of their officers, and a far greater publicity of their 
charters, by-laws and minutes. Labor unions owe many of their 
worst features to bad leadership. Their present form invites and 
encourages their control by irresponsible and radical demagogues. 
The more definite the legal liabilities of the leaders, the better for 
both the unions and the public. Such regulation would tend 
to give the labor union its proper place as an orderly and calcu- 
lable element in the commercial system. 

In offering its hearty welcome to the just materialized entity 
of '96 L. S., the Journal wishes to add a few words of suggestion. 
The opportunities which are open to Law School men as members 
of the University are not sufficiently appreciated or used by them. 
While the strict Law School course is fully utilized, the advan- 
tages presented by the University at large and open to all mem- 
bers of the University as such, are- hardly known to the average 
Law School man, and still less improved. A change in this state 
of affairs is much to be desired and with this in view we will make 
specific mention of some of the advantages we refer to. First of 
all are the library facilities : Chittenden Library for reference in 
any line of study which the student may wish to pursue outside of 
his class-room work; and ''Linonia and Brothers," with its 
liberal rules and great variety of books for light reading; as well 
as the reading-room, with its large flow of periodical literature 
and newspapers. Again, among the courses in the Academic 
department, open to Law School men, are many of great value to 
them, notably those in economics and finance, the privileges of 
which may be had for a moderate fee. There are also fre- 
quent public lectures on various subjects. Dwight Hall, the 
college Y. M. C. A., both through its general religious services 
and its University receptions offers the best way to meet men of 
the other departments, and Law School students are always very 
gladly welcomed to its rooms. We strongly urge the new mem- 
bers of the Law School especially to acquaint themselves with 
these opportunities. The use of them by Law School men not 
only gives the users a direct and obvious benefit, but does some- 
thing more. It tends clearly to draw together the various 
departments of the University through the interests which their 
members can thus have in common, and it is an advance in the 
direction of a more complete tmification much to be desired. 

The competition for positions on the editorial board of the 
Journal will commence immediately after this issue and will be 
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open to the entire school. The contributions from competitors 
may take the form of either Editorials, Conmients, or Recent 
Cases. A general idea of the requirements of such contributions 
may be gained by an inspection of previous issues. The subject 
matter of editorials should be mainly legal, or, in especial cases, of 
particular interest to the School. Comments should deal with gen- 
eral and recent changes in the common or statute law. Recent 
Cases should be short, clear digests of the vital points in the 
latest decisions of the courts, either on new matter, or as tending 
toward new developments of established law in specific instances. 
Such latest decisions will be found in the various Law Reporters, 
copies of which will be distributed to competitors at times to be 
announced hereafter. Toward the end of the year a short essay 
on a subject to be specified later will also be required of each 
competitor. The quality rather than the quantity of the contribu- 
tions will be observed as the standard in rating the contributors. 
We reconmiend this work earnestly to the Jimior Class. The 
Journal, as the legal organ of Yale, deserves the support of all 
Law School men. Aside from the desirability of gaining a posi- 
tion on the editorial board, the work in itself is eminently 
beneficial to the competitor whether successful or not, leading as 
it does to the cultivation of clear and terse expression and to a 
knowledge of the law obtained in so practical a way as to make 
the acquisition a permanent one. 
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COMMENT. 

In these days when paternalism and socialism in legislation 
find so many advocates and supporters, the case of Low v. Rees 
Printing Company^ 59 N. W. Rep. 362, decided by the Supreme 
Court of Nebraska, on June 6th, is instructive. The case involved 
the constitutionality of Sections i and 3 of Chapter 54 of the 
Session Laws of 1891. These sections provided, in effect, that 
for all classes of mechanics, servants and laborers, excepting those 
engaged in farm and domestic labor, a day's work should not 
exceed eight hours, and that for working any employ^ over the 
prescribed time the employer should pay extra compensation, in 
increasing geometrical progression, for the excess over eight 
hours. In a careful opinion, in which the authorities were 
exhaustively reviewed, the Court decided that the act in question 
was unconstitutional; because, first, in discriminating against farm 
and domestic laborers the legislation was special, and was thereby 
in conflict with Section 15, Article 3, of the Constitution, which 
provides that ''in all cases where a general law can be made 
applicable, no special law shall be enacted," and, second, the con- 
stitutional right of parties to contract with reference to compensa- 
tion for services is denied. The Court disposed of the argument 
that the act was a police regulation, by observing that ''under 
pretense of the exercise of that power the legislattire cannot pro- 
hibit harmless acts, which do not concern the health, safety, and 
welfare of society." 

What is a ''newspaper" within the meaning of a statute pro- 
viding for the publication in a newspaper of certain notices of 
probate proceedings ? This question recently came up for decision 
before the Supreme Court of Michigan, in the case Lynch v. Durfee^ 
Probate Judge (59 N. W. Rep. 409), The appellee, the probate 
judge, had ordered that a certain notice of hearing be published 
in the Wayne County Legal News. The appellant had sought to 
obtain a writ of prohibition against the Probate Court in the Cir- 
cuit Court of Wajme County, on the ground that the before men- 
tioned journal was not a newspaper within the meaning of the 
statute. The writ of prohibition was denied, and tiie case 
came to the Supreme Court on certiorari. The journal to which 
objection was taken was a weekly publication, devoted, primarily, 
to the interests of the legal profession but containing matters of 
interest to the general public. The Court, in deciding that the 
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journal in question was a newspaper within the meaning of the 
statute, say, **But a newspaper, even in the days when these 
statutes were enacted, meant what it means to-day — a sheet of 
paper printed and distributed at short intervals for conveying 
intelligence of passing events; a public print that circulates news, 
advertisements, proceedings of legislative bodies, public docu- 
ments and the like. " 

By Act of Congress, November 3d, 1893, a Chinaman claiming 
to be a merchant, and making application for entrance into the 
United States on the ground that he was formerly engaged in this 
country as a merchant, is required to establish by the testimony of 
two creditable witnesses, other than Chinese, that he was engaged 
in this country in buying and selling merchandise at a fixed place 
of business conducted in his own name for at least one year before 
his departure from the United States, and that during that year 
he was not engaged in manual labor, except such as was necessary 
for his business as merchant. A case turning on the application 
of this act is reported in 61 Fed. Rep. 395, In re Quan Gut. The 
petitioner, a Chinaman, claimed that he was entitled to enter the 
United States, as he was a merchant, member of the firm of Yow, 
Kee & Co. Several witnesses, not Chinese, were called for the 
petitioner, who testified to his connection with the firm of Yow 
Kee, and this testimony was supported, in the argument, by a 
statement that Chinese merchants select words of supposed lucky 
import for company or firm names. The Court, however, pointed 
out that in the petition the firm name is given as Yow, Kee & Co., 
and observed that this fact would indicate that the name was not 
a word but the business title of two or more individuals associated 
together. And it was held that •'as there was no proof that the 
petitioner conducted any business in his own name, and no explan- 
ation was given of the fact that his name did not appear in the firm 
name, as is usual in partnerships in this country, he must be 
refused a landing in accordance with the express direction of the 
statute." 

A case which, in the words of the Court, *^ raises a new and 
important question under the copyright act of March 3d, 1891, 
(26 Stat. 1 106)," was decided in the Circuit Court D. Massachu- 
setts in August last {Littleton et aL v. Oliver Ditson Co., 62 Fed. 
Rep. 597). The question was whether a musical composition is 
a book or lithograph within the meaning of the proviso in Section 
3 of the act, which declares that in the case of a **book, photo- 
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graph, chromo or lithograph," the two copies required to be 
deposited with the Librarian of Congress shall be manufactured in 
this country. This act, which extends to foreigners the privilege 
of copjrright, recites in Section 3 the conditions to be complied 
with. These conditions are, in part, as follows: The applicant 
for copjrright •* shall deliver at the office of the librarian two 
copies of such copyright book, map, chart, dramatic or musical 
composition, engraving, chromo, cut, print, or photograph, or in 
case of a painting, drawing, statue, statuary, model or design for 
a work of the fine arts, a photograph of the same, provided that 
in the case of a book, photograph, chromo or lithograph, the two 
copies of the same required to be delivered or deposited as above 
shall be printed from type set within the limits of the United 
States, or from plates made therefrom, or from negatives, or 
drawings on stone made within the limits of the United States, or 
from transfers made therefrom. " It seems clear from the mention 
both of **book" and •* musical composition*' in the section which 
enumerates the things which may be copyrighted, that the former 
word was not intended to include the musical composition. Then, 
in the proviso which enumerates the copyrighted things that must 
be manufactured in this coimtry, "book, photograph, chromo" and 
* * lithograph " only are mentioned ; • * musical composition, " as well 
as • * map, chart, " * * engraving, " being omitted. From this examin- 
ation of the words of the act the Court comes to the conclusion that 
** musical compositions" were intentionally excepted from the 
operation of the proviso. This decision, which seems clearly 
right, enables foreign publishers of music to copyright in this 
country without manufacturing their productions within the limits 
of the United States. 

41 
An interesting case, involving the liability of municipal cor- 
porations for damages from death by the act of a mob, was 
decided a short while back by the Circuit Court of Appeals, Fifth 
Circuit (City of New Orleans v. Abbagnato). The facts were these: 
Abbagnato, an Italian, with some twenty other persons, was 
arrested and tried on a charge of murder of the chief of police of 
the City of New Orleans, and was acquitted. Pending further 
legal proceedings, however, he was detained in custody in the 
parish prison. From this prison he and some others were taken by 
an organized and riotous mob, and was riddled with bullets after 
having been hanged on a lamp-post on the street. Thereupon 
his mother sued the City for damages for her son's death, alleging 
culpable negligence on the part of the police. The case was tried 
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in the Circuit Court of the United States, and a verdict rendered 
against the City for $s,ooo. The City brought the case for 
review, assigning as error that municipal corporations of 
Louisiana are not liable for damage by mobs, except for damage 
to property. The Circuit Court of Appeals, in reversing the 
decision of the court below, brings out clearly the principle 
governing the liability of mtmicipal corporations in such cases. 
This liability, when it exists, is entirely a matter of statute. ** In 
the case of State v. Mayor^ etc., of New Orleans, 109 U. S. 285, the 
Supreme Court of the United States held that the right to demand 
reimbursement from a municipal corporation for damages caused 
by a mob is not founded on contract. It is a statutory right and 
may be given or taken away at pleasure." The reason of this rule 
is obvious. ''Such actions are actions to hold such corporations 
liable in damages for a failure to preserve the public peace. The 
preservation of the public peace primarily devolves upon the 
sovereign." It follows, of course, that when this duty is devolved 
by the State on to a mtmicipal corporation, the corporation in the 
discharge of it, is charged with governmental ftmctions, and ''is 
entitled to the same immtmity as the sovereign granting the power 
for negligence in preserving the public peace, unless such liability 
is expressly declared by the sovereign." Mr. Justice Bradley in 
case of State v. Mayor, etc., of New Orleans, sufra, said, "that rem- 
edies against municipal bodies for damages caused by mobs or other 
violators of law, unconnected with the municipal government, are 
purely matters of legislative policy, depending on positive law, which 
may at any time be repealed or modified, either before or after 
the damage has occurred, and the repeal of which causes the 
remedy to cease." It is clearly laid down, and the principle may 
be taken to be that there is no liability attaching to a municipal 
corporation for damages resulting from a negligent discharge of 
its public duties, that is, the sovereign duties granted to it by the 
State, unless such liability is expressly fixed upon it by statute. 
When such liability is fixed upon them it is thus laid down by 
Dillen (Mun. Corp. Sec. 980), wherein the author says, "The 
doctrine may be considered as established where a given duty is a 
corporate one, that is, one which rests upon the municipality in 
respect of its special or local interests and not as a public agency, 
and is absolute and perfect and not discretionary and judicial in its 
nature, and is one owing to the plaintiff or in the performance of 
which he is specially interested, that the corporation is little in a 
civil cution for the damages resulting to individuals by the neglect 
to perform the duty," etc. 
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RECENT CASES. 

A/uns — Naturalization of Japanese. — In re Saito^ 62 Fed. Rep. 
126 (Circ. Ct. D. Mass.). A native of Japan is not entitled to 
naturalization, not being included in that clause of the naturaliza- 
tion act (Rev. St. § 2169) reading, ** aliens being free white per- 
sons. " 

Assignment for Benefit of Creditors — Rights of Creditors — Dividends. 
— In re Jamison 6* Co,*s Estate^ 29 At. R. looi (Pa.). The appel- 
lant had a judgment against the partnership, and also a separate 
judgment against the individual partners for the same debt. Held 
that appellant was entitled to a dividend on each, out of its respect- 
ive estate. It is settled that the creditor of an assigned estate is 
entitled to a dividend on the full amount of its debt at the date of 
assignment, notwithstanding he has collateral security of any kind^ 
on which he has or may hereafter receive a partial payment of his 
debt. The only limitation is that he cannot have more than pay- 
ment in full. The appellant's judgments gave him a primary 
claim on the partnership assets and on the assets of the individual 
partners ; such a claim on either class of assets was not lessened,, 
nor its position altered in regard to its own class, by his possession 
of collateral security in the shape of a primary claim in the other 
class of assets. 

Breach of Contract — Damages — Prospective Profits, — Anvil Min^ 
Co. V. Humble^ 14 Sup. Ct. Rep, 876. Prospective profits to be 
made by taking ore from a certain level of a mine are not con- 
jectural or speculative, so as to prevent recovery, where the evi« 
dence shows the cost of mining, condition of the mine and, 
approximately, the amount of ore remaining in the level. 

Construction of Contract— Subscription to Stock, — Davis &* Rankin 
Mfg, Co, V. Hillsboro Creamery Co,^ 37 North East Rep. 549 
(Ind.). A contract was entered into for the erection of a factory 
between the plaintiffs — a manufacturing company — and the 
defendants, at a time when the corporators were subscribers 
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of stock only. Suit was brought for balance due on the contract 
against the corporation. The court in construing the contract 
held that while the corporation had accepted the factory, it had 
not thereby adopted the contract in such a manner as to make 
itself liable for the individual promises of the subscribers. The 
promoters would have been liable whether the incorporation took 
place or not. 

Foreign Corporations — Right to do Business — Contracts, — La 
France Fire- Engine Co, v. Toivn of Aft, Vernon^ 37 Pacific R. 287 
(Washington). Plaintiff sold defendant a fire-engine, and brought 
suit for the price ; defendant set up the plea that plaintiff was a for- 
eign corporation and had not complied with the laws of the State 
governing foreign corporations. It was held that where a statute 
imposes a penalty for failure to comply with statutory require- 
ments, the penalty so provided is exclusive of any other, at least 
no other penalty will be implied. That where the statute provides 
a penalty for a violation of it by a foreign corporation but does 
not contain a special declaration that the contracts of such corpora- 
tions not complying with the law shall be void, the party contract- 
ing with foreign corporation will be estopped from pleading the 
want of compliance with the statute by such corporation. 

Fraudulent Compromise — Knowledge of Parties, — Anderson et al. 
V. Pilgrim et cU.^ 19 S. E. Rep. 1002 (S. C). For the purpose of 
defrauding his creditors a debtor compromised claims with parties 
indebted to him, who were ignorant of the fraud intended to be 
I)erpetrated upon them. The court held that the compromise 
should not be set aside. 

Indemnity of Mortgage against Liens — Breach. — Mechanics Sav, 
Bank of Providence v. Thompson, 59 N. W. Rep. 1054 (Minn.). A 
mortgagor, who was erecting a building on his premises, executed 
an indemnity bond to the mortgagee to protect the latter against 
liens for labor and material furnished in the construction of the 
building, these liens taking precedence of the mortgage. The 
condition of the bond being broken, the property was sold to sat- 
isfy the mechanic's liens, which amounted to a small part of its 
value, and thus the security for the mortgage was entirely lost. 
Although the debt secured by the mortgage was not yet due, it 
was held, in a suit on the bond, that the gist of the action was the 
loss of the security, and not of the debt, and hence substantial 
damages were awarded. 
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Ju^ment — Vacation — Mistake in Summons. -^Day v. Mertioek^ 58 
N. W. Rep. 1037 (Wise.). A copy of the summons, served on 
the defendant, laid venue in a wrong county. His attorneys 
served notice of retainer, demanded copy of the complaint and 
admitted its service. Afterwards they returned the complaint 
indorsed as follows: '' Any admission of service unauthorized and 
made by mistake. We have never been retained in the action 
entitled in the complaint. " The case was tried and judgement by 
default rendered, while one of the defendant's attorneys was 
present. Afterwards the defendant moved to set aside the judg- 
ment as simimons had never been served. Held, as the mistake 
was merely clerical, and as defendant's counsel had notice of it, 
had failed to state reasons for returning the complaint, and the 
defendant had notice, judgment would not be set aside. 

Life Insurance — Death by Suicide — Damctges for Delay — ConstiiU' 
tional Law. — Mutual Life Ins. Co. of New York v. Walden, 26 S. W. 
Rep. 1 01 2 (Texas). The appellant issued a policy upon the life 
of Walden in favor of his wife, the appellee. The application, 
which was expressly made a part of the policy, contained the 
clause: ** I also warrant and agree that I will not die by my own 
act within the period of two years from the issuance of said 
policy." Walden designedly took his life by means of a pistol 
shot within that period; however, on its being proved that when 
Walden took his life, his reasoning faculties were so impaired that 
he was not able to understand the moral character, nor the general 
nature, consequences, and effect of his act, and that he was 
impelled thereto by an insane impulse, and did not have the power 
to resist such impulse, the court held that beneficiary could 
recover the amount of policy. 

Negligence of Independent Contractor. — Skute et al. v. Town of 
Princeton^ 59 N. W. Rep. 1050 (Minn.). Where an individual 
made a contract with a town, through its supervisors, to repair a 
highway, a part of the work being the burning of brush which had 
been cut and piled thereon, and in doing which, through negli- 
gence, damage was caused to plaintiff, it was held, that the latter 
could not recover from the town. 

Operation of Passenger Elevator — Degree of Care Required. — 
Mitckell V. Markes^ 62 Fed. R. 139 (Ohio). A carrier by elevator 
is not an insurer of the safety of his passengers, but the same 
degree of care is required of one who carries passengers vertically 
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by means of a passenger elevator, as is required of a carrier of pas- 
sengers horizontally by means of railway cafs or stage coaches, 
that is, the highest degree of care is required. 

Party Walls— Use in Common.— Deere, Wells &- Co. v. Wesr-Skee- 
gart Co., 59 N. W. Rep. 255. Where a wooden warehouse is 
framed against a brick wall in a permanent manner, even though 
its timbers are not let into the wall for support, nevertheless the 
attachment forms an enclosure and makes such a use in common 
of the wall that the owner is entitled to recover for its use and 
one-half value. 

Railroad Con^ny — Failure to Fence Tracks — Resulting Injuries 
to Employes.— Dickson v. Omaka &* St. L. R.R. Co., 27 S. W. R, 476 
(Missouri). Plaintiff's husband, an engineer, was killed by the 
overturning of locomotive, due to the locomotive running over a 
bull, which had strayed on to the track through a defective fence. 
It was held that though the statute requiring railroad corporations 
to fence their tracks, only in express terms gives to the owners of 
cattle or other animals killed or injured, in consequence of a neg- 
lect to perform this duty, a right of action, yet that the law was 
designed likewise for the protection and safety of the traveling 
public whether as passengers or employes. The duty of a master 
to his servant requires the exercise of reasonable care not only to 
provide safe, adequate and suitable machinery and appliances for 
his use, but also to keep the premises upon which he is required 
to work in a condition reasonably safe and secure for the peif orm- 
ance of the duties required of him; and there seems to be no 
reason why, at common-law, the railroad company would not as 
well be required to use reasonable care to prevent obstructions in 
the shape of cattle on its tracks as to see that the ties and rails are 
sound. 

Receivers — Deposits and Payments. — Eccles v. Drover^ b* Meckanics 
Nat. Bank, 29 At. Rep. 963 (Md.). Where the money of an indi- 
vidual is deposited by the receiver of a corporation to his own 
credit, as receiver, the latter is justified in giving a check to the 
individual in pajrment of the obligation, as the corporation is liable 
for the same. 

Statute of Frauds — Sufficiency of Memorandum. — Williams v. Smith, 
37 N. E. Rep. 455 (Mass.). A letter which merely states the pro- 
posal and acknowledges the giving an option on certain land does 
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not validate an oral contract for its sale. It is not sufficient evi- 
dence within the terms of the statute. 

Telegraph Companies — Failure to Deliver Telegram — Damages. — 
Garrett v. Western Union Tel. Co,^ 58 N. W. Rep, 1064 (Iowa). 
The plaintiff, a cattle dealer, had an agreement with his Chicago 
agents to keep him informed by wire of any changes in the cattle 
market. He delivered a message addressed to them to the 
defendant's operator, stating where he could be found, but the 
message was never sent. Receiving no answer and thinking that 
silence, as usual, meant no change, he bought cattle on the basis 
of the last report. Held, that the measure of damage was the 
difference in price of cattle in the Chicago market between the 
time of buying and of his agent's last report, and that it was 
immaterial that the plaintiff could have learned of the fall of 
prices by other means. 

Trade Mark, — Keasbey et al. v. Brooklyn Chemical Works et al,^ 37 
N. E. Rep. 477 (N. Y.). The term •'Bromo-Caffeine" was held 
to be a valid trade-mark, although the name had been in use to 
designate a chemical compoiind prior to its adoption as a trade- 
mark. The defendants could rightfully be restrained from an 
unlicensed use of the term in their business, done for the purpose 
of deriving benefits from the labor and skill of another. 

Trial — Improper Remarks of Counsel — Withdrawal from Jury. — 
Robertson v. Toum of Madison, 26 Atl. Rep. 777 (N. H.). The 
plaintiff's counsel in his argument stated that the testimony of a 
witness was not in accordance with that given by him in a former 
triaL On the defendant's objection he withdrew the statement, 
apologized, and requested the jury not to regard it Afterwards, 
on being requested to say it was not true, he replied he could not 
tell an tmtruth. Sufficient cause for setting aside the verdict. 

Wrongful Levy Against Property — Liability of Officer and Plain- 
tiffin Execution, — Waldrup et al, v. Almand et al,^ 19 S. E. Rep. 994 
(Ga.). Where in pursuance of a judgment an officer levied an 
execution upon personal property in the custody of the 
defendant, with notice that the owners of the same were her chil- 
dren, and that the mother's apparent possession was in reality 
theirs, it was held, that the officer was liable to the children in 
damages; and that the plaintiff in execution, having had like 
notice, was also liable. 
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BOOK NOTICES. 

Brawn^s Kenfs Commentaries. By William Hardcastle Browne, 
of the Philadelphia Bar. 8 vo. One volume. 926 pages. West 
Publishing Co., St. Paul, 1894. 

"Kent's Commentaries on American Law," though a pioneer 
in its field and written more than threescore years ago, stands to- 
day as the most popular exposition of the laws of our cotmtry, and 
fills the same position in the United States that *'Blackstone's 
Commentaries on the Laws of England " fills in England. The 
work embodies a course of lectures delivered originally by Chan- 
cellor Kent before the students of the Columbia Law School, 
and covers not only the jurisprudence of the Federal Union, 
but also the municipal law, written and unwritten, of the several 
States. Comprehensive in plan, easy and perspicuous in style, 
and rich in historical learning, it occupies an eminent position in 
legal literature both here and abroad. With Blackstone's Com- 
mentaries it forms the nucleus of many a legal library, and is a 
valuable guide to the student, as well as a great help to the law- 
yer. The work has passed in rapid succession through many edi- 
tions and has been encumbered by its numerous editors with elab- 
orate notes, that too frequently added little or nothing to its value. 
Mr. Browne, believing that the presence of copious notes in com- 
mentaries of this character tends to confuse rather than to assist 
the student, has refrained almost entirely from annotations, and 
has confined his table of cases to the decisions of American tribu- 
nals as cited by Chancelor Kent himself. He has succeeded 
thereby in bringing the commentaries into one volume, and has 
enhanced its value by the use of a system of prefatory catch words 
to each paragraph, so that the student can tell at a glance the sub- 
ject matter of each sentence. The book is printed in large, clear 
type on good quality of paper, and is strongly bound in sheep, and 
makes a valuable volume for student, lawyer or general reader. 

The Historical Development of the Jury System. By Mazimus A. 
Lesser, of the New York bar. Bound in sheep. Price, $2.50. 
The Lawyer's Co5perative Publishing Co., Rochester, N. Y., 1894. 

The origin and gradual development of our jury S3rstem, a 
judicial institution of great antiquity, is an inviting subject for 
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original research that has tempted many learned and scholarly 
investigators. Some claim to have discovered the embryonic 
germ of the present system among the legal institutions of Greece, 
from whence it was carried into Rome, and from there, through 
the invasion of Gaul by Cssar, into England. Others find its 
protot3rpe in the modes of trial that prevailed from remote antiq- 
uity among the Teutonic and Scandinavian nations, while still 
others claim that the system originated in the form of trial by 
Compurgators, introduced into England by the Saxons, and sub- 
sequently influenced and modified by the establishment of the 
Inquisitions of the Normans. Mr. Lesser, having familiarized 
himself with the leading authorities on this subject and having 
investigated the sources whereon their conclusions were based, 
has given in this small volume, a short, but comprehensive pre* 
sentation of the legal institutions suggestive of this system, that 
prevailed among the Greeks, the Romans, the Teutonic and Scan- 
dinavian nations, and the Saxons and Normans, and from these 
he has developed the history of the jury system. The author, by 
a critical survey of the entire field, proves that the present jury 
system has not one, but many origins; that many customs and 
institutions of various nations exerted a temporary or permanent 
influence in moulding the system into the form of the asnxae ia 
which it was formally established by legislative enactment in the 
reign of Henry II. Many changes were engrafted upon it by 
subsequent legislation, but at the time of the establishment Ckf 
England's colonies in America the present jury qrstem wa» in a 
state of maturity, and was accepted by the colonists as an inalien- 
able heritage. In his final chapter the author discusses the pres- 
ent aspect of the jury and gives a dear, impartial presentation of 
the arguments pro and con for its continuance, abolition, or mod- 
ification. He holds that the defects attributable to the system 
**arise from four causes, mainly — ^three extrinsic and one intrinsie; 
the three former being the faulty methods followed in the 
selection and assignment of the jurors, the excess to which exemp- 
tions from jury duty is carried, and the occasional incapacity of 
the judge to properly regulate the conduct of the trial; and the 
last being the prevalence of the principle of unanimity " among 
the twelve jurors. The work abotmds with copious notes from 
many authoritative writers and with numerous illustrative cases,, 
making it one of the most valuable and authentic treatises on the 
subject It is written in a lucid, interesting style for the general 
reader, and yet sufficiently specific and accurate for the lawyer 
and student It is certainly a valuable addition to our legal liter- 
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ature and should be read by all interested in the genesis and 
growth of a s]rstem that is a fundamental factor of our jurispru- 
dence. 

Skipmaris Common Law Pleading. By Benjamin J. Shipman. 
One volume. 8 vo. 370 pages. Price, $3.75 net West Pub- 
lishing Co., St Paul. 

Since our last issue the third text-book in the Horn-book 
Series has been given the public under the above title. Like its 
two predecessors, ''Norton on Bills and Notes/' and ''Clark's 
Criminal Law," it possesses the admirable feature of having the 
principles and leading rules of common law pleading formulated 
in black letter paragraphs, which are followed by the author's 
comments or amplifications in lighter type. This arrangement is 
one of the distinctive features of the Horn-book Series, and 
materially aids the student in his search for, and his acquisition of, 
the fundamental principles of the subject he is studying. In most 
States the common law system of pleading, with its subtle tech- 
nicalities, excessive refinements and confusing complexities has 
been superseded by a system of code pleading, especially designed 
to bring the facts in controversy to an issue, with the utmost sim- 
plicity and certainty. So many rules of the former system 
remain, however, or have left so marked an influence on the rules 
of the present system, that a knowledge of common law pleading 
is essential to a thorough imderstanding of either equity or code 
pleading. To bring these important rules and fundamental prin- 
ciples into a more concise and convenient form for the use of law 
students, than the clearly written but elaborately detailed works of 
Chitty, Gould and Stephen, Mr. Shipman has written this admir- 
able book. He has confined himself strictly to those rules and 
principles of common law pleading, that are still recognized and 
applied in this country, and to those rules that, though obsolete, 
are the foundation of the present method in use, and he has given 
special prominence to those rules whose principles are noticeably 
applied in pleading under the code. The arrangement of the 
work is admirable. The first chapter gives a general view of the 
principles and essentials of the different common-law actions; the 
second conveys a definite and clear idea of what may take place 
in the regular course of a trial ; the third gives an outline of the 
principal rules relating to parties; and the seven subsequent chap- 
ters are devoted to rules of pleading, with such explanations of 
the reason or principle of each as seems necessary. The book is 
clearly and succinctly written and should be of great value to law 
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students, for whom it was especially designed. The binding and 
typography are of a high degree of excellence. Accompanying 
each volume is a pamphlet containing quiz questions for the use 
of students. 

A Study of the Money Question. By Hugo Bilgram. Paper. 56 
I>ages. Price 15 cents. The Humboldt Publishing Co., New 
York. 

The money question has been in the past, is to-day, and prob- 
ably will be in the future, a subject of profound study and discus- 
sion. As the waves of trade depression which sweep over this 
country are invariably preceded by a stringent money market, 
Mr. Bilgram holds it a strong indication that our monetary sys- 
tem is partially at fault In this little pamphlet he points out the 
weaknesses of the present system, with its unnatural restriction 
upon the amount of money that can be circulated, and outlines 
what he regards as a practical solution of the money problem. 
Instead of having the government issue gold certificates, treasury 
notes and greenbacks with the promise of redemption on demand, 
which require for their redemption the locking up of hundreds of 
millions of dollars worth of gold, and which restrict the amotmt of 
money issued to only three or four times the value of the gold 
held in reserve, he would have the government issue notes, with 
promise of redemption on time notice. This would enable the 
government to procure at the required time the gold demanded, 
instead of compelling it to keep on hand an indefinite amount in 
readiness for an indefinite time. Under such a monetary system 
the vast sums of gold that are at present withdrawn, would be in 
circulation and assist in preventing a money stringency. The 
author's plan is based upon a system of credit money as opposed 
to the present system of volume money, and is worthy the careful 
study of every student who wishes to be in touch with one of the 
most important questions of the day. The subject is discussed 
candidly, clearly and forcibly, and its strong presentation shows 
much study and close analysis on the part of the author. 
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The Green Bag, July, 1894. 

Lord Coleridge (with portrait). 

Trial by Newspaper, 

Petition for Guardian (in verseX 

English Gaols a Century Ago, . 

Some Things about Theatres : IL , 

Massachusetts* Acts and Resolves, 

The Court of Star Chamber: V., 

Sir James Stephens' Historical Work, 

Forms of Procedure in Capital Trials Among the 

London Legal Letter. 

The Lawyer's Easy Chair, 



Jews. 



John Storer Cobb 

A. Oakey Hall 

Wendell P. Stafford 

Hampton L. Carson 

R. Vashon Rogers 

James A. Saze 

John D. Lindsay 

Porrest Morgan 



Irving Browne 



Ai^ust, 1894. 

The Legal Graham Family (with portrait). 

The Judge's Story. 

The Story of the Pamell Commission (illustrated). 

Old World Trials: V.. ''The Trial of WiUiam Dove. 

Twice in Jeopardy, .... 

Some Things about Theatres: IIL, 

The Court of Star Chamber: VI., . John D. Lindsay 

London Legal Letter. 

The Lawyer's Easy Chair, .... Irving Browne 



A. Oakey HaU 



T. B. Livingstone 
R. Vashon Rogers 



Irving Browne 
Benj. F. Bumham 



September, 18^4. 

Robert R. Livingstone (with portrait^ 

Some famous Litigants, 

K Disgusted Layman's View of Law and Lawyers. 

Chapters from the Ancient Jewish Law: III., Proceedings in 

Divorce, ..... David Werner Amram 

Old World Trials: VI.. The Stanfield Hall Murder. 
Temple Students and Temple Studies: I. (illustrated), 

Dennis W. Douthwaite 
Cases as **The Original Sources" of the Law, Dwight Arven Jones 

The Court of Star Chamber: VII., . . . John D. Lindsay 

Lawyer's Easy Chair, ..... Irving Browne 



October, 1894. 

Nathan Hale Carpenter as a Law3rer (with portrait). 

Duelling at the Irish Bar. 

The Law of the Land: VIII., Our Pet Animals, Wm« Arch. McClean 



Henry D. Ashley 
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Scenes in Court, from the Year Books. 

Beside the Mark (in verse), Wendell P. Stafford 

Temple Students and Temple Stadies: VL (illustrated), 

Dennis W. Douthwaite 
Are Juries the Judges of the Law in any Case, Percy Edwards 

The Court of Star Chamber: VIII. , . John D. Lhidsay 

Counsel and Client 

Lawyer's Easy Chair, ..... Irving Browne 

Editorial Department 

The University Law Review, J^^i iSg4, 

The Present State of the Law. 

Trust Deposits in Savings Banks. 

What may be done with a Seal. 

Restrictions against Annoying Uses of Property in Residential 

Localities. 
Law Reform. 

July, i8p4' 

Mechanical Facilities for Professional Work. 

Notes on Recent Cases. 

Inconvenient Condition of New York Statutes, . Austin Abbott 

The Question of a Proposed Constitutional Amendment Pre- 
scribing an Educational Qualification for the Right of Suf- 
frage in the States, Particularly as Affecting Municipal 
Government, ..... Eugene Prayer 

Law Reform — Private and Local Legislation. 

Legal Education: Greneral Progress of the Discussion — Latin in 
Preparation for the Bar. 

Central Law Journal, 1894. 

June 8. Volunteer Servants, . Sam'l C. Williams 

June ij. The Offense of Disobeying Statutes, . Lewis Hochheimer 

June 22. Evidence— Like Effects from Same Cause, E. P. Hilton 

June jg. Index. 
July 6. Following Trust Funds under the so-called Modem 

Doctrine of Equity, , John C. Baird 

July /J. Discretionary Powers of an Agent, C. R Bucknam 

July MO, The Law of Malpractice, George Lawyer 

July 27, Can a President Approve a Bill after the Adjourn- 
ment of Congress, Max B. May 
Aug. J, Situs of Shares for the Purpose of Taxation, 

Seymour D. Thompson 
Aug. 10. Privileged Communications to Physicians and Sur- 
geons, ..<,.. William L. Evans 
Aug. 17. Next of Kin, . . D. B. Van Syckel 

Aug. 24. The Effect of Municipal Ordinances upon Civil Lib- 
erty between Private Parties, . J. L. Hopkins 
Aug. ji. The Doctrine of Estoppel as Applied to Married Women. 
Sept. 7. Implied Powers of the President of a Business Cor- 
poration, . . . Seymour D. Thompson 
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Sipt. 14, Licenses Among Individuals, S. S. Merrill 

Sipt. 21. Priority over Mortgage of Debts Contracted by Rail- 
road before Receivership, L3rne S. Metcalfo, Jr. 
Sept. m8. The Estate of Dower at Common Law and by Stat- 
ute, ..... George Lawyer 

T?u Yak Review^ August^ 1894, 

Comment— The Latest Labor Crisis; Is Yale a Rich Man's QoIl^;e ? 
The LimiUtions and Difficulties of Statistics, Carrol D. Wright 

The Constitutional Union Party of z86o, Charles P. Ridiardson 

Theories of Mixtures of Races and Nationalities, Richmond Mayo-Smith 
Prince Henry, The Navigator, . . . Edward Graylord Bourne 

The Bimetallic Theory, .... Henry W. Pamam 

The Albany Law Journal^ ^^94* 

June g. Constitutional Convention — Report of the Judiciary 

Committee on the Trapper Case. 
June 23. Hon. Tracy C. Becker's Address to the Graduates of 

the Albany Law School, June 14, 1894. 
June JO. State's Evidence, . Charles G. L. Bedell 

July 7. Spendthrift Trusts, .... Mary M. Bartelme 
July 14. Woman Su£Erage— Remarks of Hon. J. Newton 

Piero before the Suffrage Committee of the Con- 
stitutional Convention. 
July 28. TheJudidaryArtideof the Constitution of the State 

of New. York, . . . 'J* Newton Piero 

Aug, 4, Trial by Jury. 
Aug. II. Extradition between the United States of America 

and the Dominion of Canada. 
Aug. 18. The Proposed Judiciary Article of the New York 

State Constitution. 
Aug. ipjr. Great Dissenting Opinions, H. L. Carson 

The True Professional Ideal, John P. Dillon 

Sept. I. Injunction and Organised Labor, . Chas. Claflin Adams 

Sept. 8. Address of Hon. Thom. M. Cooley, Pres. American 

Bar Association. 
Sept. IS' Address of Hon. Thom. M. Cooley, Pres. American 

Bar Association (continued). 
Sept. 22. The American Legislature, . Moorfield Storey 

Sept. 2g. The International Status (^ a Public Vessel in Por- 

eign Waters, . . Alexander Porter Morse 

Contracts of Infants, . A. Seftwich Sinclair 

The Minnesota Law Journal^ May^ ^^94^ 

Probate Pees and Inheritance Taxes, ... A. B. Ovitt 

The Late Honorable Westcott Wilkin. 

June^ 1894. 
The Right to Amend Pleadings, . . John P. Kelly 
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July, 1894. 

Boycotts as Conspiracies, 

The Lawyer from a Moral Standpoint, 

August, 1894. 
The Minnesota Homestead Law, 

Michigan Law Journal, J^^ ^^94- 



SI 



Gea H. Seloven 
T. P. Dennis 



Ambrose Tighe, Esq. 



Some Practical Suggestions for Reform of Blichigan Circuit 



Court Practice, .... 

Unjust Criticism of Courts and Juries, 

August, 1894. 
The Right of Private Property, 

September, 1894. 

The Lawyer as a Teacher and a Leader, 

Grand Juries, ...... O'Brien J. Atkinson 



C. L. Collins 
£. £. Osbom 



William H. Taft 



Thomas M. Cooley 



The New Jersey Law Journal, June, 1894. 
Church Pews, .... 



James M Kerr 



July, 1894. 



The Courts of New Jersey. Some Account of their Origin and 

Jurisdiction, .... Edward J. Keasbey 

September, 1894. 

The Courts of New Jersey. Some Account of their Origin and 

Jurisdiction: IIL, • • . « • Edward J. Keasbey 

American Law Review, July-August, 1894. 

Justice Joseph P. Bradley, .... Cortlandt Parker 

Law and Morality, ..... H. Tichmueller 

Individual Liability of Non-Resident Stockholders and Officers, 

Conrad Reno 
Law Dictionaries, .... William C. Anderson 

Uniformity of Laws through National and Interstate Codifica- 
tion, ....... Leonard A. Jones 

The Right to Try an Extradited Fugitive for an Offense other 

than that Specified in the Extradition Proceedings, Ademus Stewart 
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SUPPLEMENT 

CONTAINING 

MEMORABILIA ET NOTABILIA. 

Dean Wayland is authority for the statement that the new 
Law School building, the construction of which is being rapidly 
pushed forward, will be ready for occupancy at the opening of the 
Winter Term. The additions necessary to complete the building 
will be erected as soon as sufficient ftmds are available. 

• 
The only important Faculty changes this year are those per- 
taining to the Senior class. Judge Gager will instruct the Seniors 
in Equity, and Judge Fenn will give instruction in Code Pleading. 

The following officers were elected for the Fall Term: Presi- 
dent, D. B. Kelly; Vice-President, J. L. Hall; Secretary, Ernest 
Ellsworth; Assistant Treasurer, J. W. Peddie; Executive Com- 
mittee, T. F. Carmody, G. W. Klett; Lecture Committee, D. B. 
Kelly, T. F. Carmody, J. S. Peery, F. E. Donnelly, S. J. Marsh, 
W. G. Brownson. 

1892. Samuel A. York, Jr., has opened a law office for gen- 
eral practice at 157 Church street, New Haven. 

1893. Robert M. Gignoux is practicing in New York. 
Arthur C. Graves is in the office of Judge Wm. B. Stoddard, 

New Haven. 

James P. Woodruff is one of the firm of Woodruff and Wood- 
ruff, Litchfield, Conn 

1894. Alfred C. Baldwin is practicing law in Derby, Coim. 
William B. Bosley has begun practice in Oakland, Cal. 
Herbert O. Bowers is practicing law in South Manchester, 

Conn. 

John C. Clark is in the office of Case, Ely & Case, New Haven» 
Harold R. Durant is with J. P. Goodhart, New Haven. 
Percy Finlay is in partnership with his father, Luke Finlay, 
Memphis, Tenn, 
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THE CONSTITUTION OF THE REPUBLIC 
OF HAWAII. 



Monarchy in Hawaii was abrogated on the 17th January, 1893, 
and a Provisional Government was established by a Proclamation 
which, in its closing Article, provided that ''All Hawaiian Laws 
and Constitutional principles not inconsistent herewith shall con- 
tinue in force tmtil further order of the Executive and Advisory 
Cotmdls." These Councils were granted by the Proclamation 
general legislative authority, which function they exercised. 
When, after the lapse of nearly a year, the final answer of the 
President of the United States was made that he would not again 
submit to the United States Senate the Treaty of Political Union 
with Hawaii which had been negotiated between President Harri- 
son and the Hawaiian Commissioners, the way seemed clear for 
the establishment of a more permanent form of government and 
one in which the people would have more of a voice. The term 
** Provisional," as applied to the Grovemment, was objectionable, as 
implying that it was temporary in its character, and indicating to 
some minds that if the securing of stable government for these 
islands by means of political tmion with the United States was not 
immediately accomplished, it should dissolve and surrender the 
reins of government to the late Monarchy. No such view was 
entertained for a moment by the promoters of the movement. 
The establishment of a Republic was therefore the only alterna- 
tive. How should this be done ? Two methods were suggested. 
The first, that of promulgating a constitution by the Executive of 
the Provisional Government, fotmd a good many supporters. 
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The second course suggested, of submitting to a Convention 
the framing of a constitution, was followed. An act was passed 
by the Legislature of the Provisional Government (the Executive 
and Advisory Councils) on the 15 th March last, calling for an 
Election by the people, which included native Hawaiians, of 
Eighteen Delegates to sit in Convention with the members of the 
Councils. The election was held; the Convention was convened 
on the 30th of May last and concluded its labors on the 4th July 
when the Constitution was proclaimed. No express power was given 
to the Convention to enact the Constitution when framed, and the 
interesting question arose as to what authority the Constitution 
should proceed from. The idea prevailed that since the Procla- 
mation of the 17th January, 1893, continued Hawaiian Laws and 
its Constitution in force, so far as they were consistent with the 
abrogation of the Monarchy, urUU otherwise ordered by the Cotmdls, 
this body as the Legislative body of these islands should enact the 
Constitution as the fundamental law and thus displace the Consti- 
tution of 1887. This was accordingly done; an Act was passed 
which enacted the Constitution as law. 

Ever since the overthrow of Monarchy the form of government 
and the particulars of a Constitution best suited to the needs of 
this community of mixed races and diverse education and interests 
had received the anxious thought of many men. A few had 
attempted rough drafts of parts of a Constitution. 

The Convention was soon to assemble and the question was 
asked. Should nothing be done in the way of preparation of a draft 
of a Constitution. If no draft was prepared in advance, the obvi- 
ous course would be to appoint a Comnuttee at the opening of 
the Convention to prepare a draft to be submitted to the Conven- 
tion for discussion. This would consume much valuable time, 
and it was liable that this responsible duty would fall into the 
hands of persons unfitted for it It was finally decided that Pres- 
ident Dole and his Cabinet should call in to their assistance a 
small ntmiber of gentlemen and prepare a draft of a Constitution 
which at the opening of the Convention was to be placed at its 
disposal, as a scheme to be followed or not as it was advised. The 
President presented the matter so gracefully to the Convention at 
its opening that it readily asked for the result of his labors and 
the Constitution as prepared was the text upon which the Con- 
vention worked. Accordingly, in the latter part of April last, the 
President brought together in the ** Gold-room " of the ex-palace 
some fifteen gentlemen, and sessions were held almost daily until 
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within a day or two of the 30th May, when the Convention was 
opened. Of these sixteen persons, including the President and 
four Ministers, ten were lawyers; ten were Hawaiian bom, and 
the others were men of long residence in these islands. Of the 
sixteen, four were graduates of Yale; three Academic and one of 
the Law School It should not surprise any one familiar with 
these facts that the Constitution revealed, as the New York 
Nation of August ad, sajrs, ''several interesting features which 
show that the framers had followed current discussion with intel- 
ligence," and that ''not d few articles are incorporated providing 
for what many reformers in this country [the U. S.] have con- 
tended would be highly desirable for us." 

The framers of the Constitution had access not only to all the 
Constitutions of the several States of the American Union but to 
those of many of the nations of Europe. Besides these they had, 
through correspondence, the advice of several well-known jtuists 
and constitutional writers in the United States upon many impor- 
tant questions. It would hardly be proper to name these gentle- 
men in this article. Many of their suggestions were valuable but 
the object of the framers of the Constitution for the Republic of 
Hawaii was not to construct an instrument ideally perfect, but to 
frame one that would iSt the conditions of the people of these 
islands so as to ensure peace, security for life and property, and 
justice, and, generally speaking, "good government." 

And the crucial question was often asked. How will such a 
thing work ? — ^What will its effect be ? For instance, — ^that women 
should have the suffrage, was believed by many to be theoretically 
right, but the majority felt that it would be unsafe in our hetero- 
geneous community and so the suffrage was confined to males. 

The Constitution as finally promulgated may receive the criti- 
cism that it contains too much of merely statutory matter. A 
constitution should be comprised of statements of general princi- 
ples not liable to require frequent change and for this reason con- 
stitutions are not easily amendable. But it must be remembered 
that our case differed widely from other States that are called 
upon to revise their constitutions or prepare new ones. Here the 
task was to provide for a complete change of the form of govern- 
ment from a limited Monarchy to a Republic; the bridge between 
the two being a Provisional Government of a Revolutionary char- 
acter. In our case the constitution of the Executive and Legisla- 
tive branches of the government and the particulars of the fran- 
chise, of the registration of voters, etc., had to be carefully set 
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out in detail, in the Constittition, subjects more legitimately 
within the scope of statutory regulation. 

I shall comment briefly upon some of the peculiar features of 
our Constitution and especially those that differ from that of the 
United States. 

In preparing the draft of the Constitution the first question to 
be settled was, shall the Legislative authority be vested in one 
Chamber or in two ? Those who remembered President Woolsey*s 
lectures on •'Lieber's Civil Liberty," would unhesitatingly, on 
theory alone, pronounce in favor of the bicameral system. But 
we had had in Hawaii a House of Nobles and a House of Repre- 
sentatives from 185a to 1864, — sitting separately. And from 1864 
to 189a a legislature of one body, consisting of Nobles and Repre- 
sentatives sitting together. The experience of forty years made 
it certain that for this country the Legislature should be of two 
Houses and it was so determined. 

The term of the office of President received much discussion 
by the framers, also in the Convention and out of it. Following 
the best line of thought upon this subject, and having in view the 
temptations to political wire-pulling on the part of office holders 
under a President to secure his election for a second term and 
thus retain the offices for themselves and their friends, the decis- 
ion was arrived at that the term of office of the President should 
be six years and he not be eligible to re-election for the term 
immediately following. Many members of the Convention pre- 
ferred that the term should be eight years and a vote to that effect 
passed the Convention — but it was, after further discussion, 
reconsidered, and the Constitution (Art a4, Sees, i and 4) estab- 
lished the term at six years. 

We have no Vice-President. This office was considered 
unnecessary. The Senate could elect its own presiding officer, 
and thus save the salary of a Vice-President. But careful provis- 
ion is made in the Constitution (Art i^\ in case of the death, 
resignation, removal by impeachment or permanent disability of 
the President that a Minister (pending an election for President) 
shall succeed to this office and act as President, in regular order — 
that is to say, the Minister of Foreign Affairs first, and in case of 
his disability or absence from the cotmtry, then the Minister of 
the Interior, and in like event the Minister of Finance, and the 
Attorney General. 

It might sound strange to republican ears to hear the Cabinet 
officers in a Republic called *' Ministers" and not ^'Secretaries." 
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This was most earnestly considered, and the more dignified title 
of '^Minister" was adopted because the Hawaiian people were 
familiar with this term, and to call them ^'Secretaries" would 
mean, in the vernacular, a mere ** writer," the primitive meaning 
of the word ** Secretary." Then, too, the Cabinet officers as 
responsible heads of Departments, with seats in the Legislature 
and only removable by the President with the consent of the 
Senate, are in fact ''Ministers" and not mere " Secretaries " of 
the President. 

It will be seen that in the Republic of Hawaii the President is 
not a mere figure-head, as in France, where the Ministry wield the 
executive power, responsible alone to the Legislature. Nor is he 
the sole repository of Executive Authority as in the United States. 
It was thought that a medium between the two extremes was 
better adapted to our conditions. Complete "Parliamentary 
government" will do very well for a highly civilized and enlight- 
ened constituency, but only in a limited degree would it suit our 
polyglot commtmities. 

In the United States the Secretaries of the Departments have 
no voice in the Legislature. The President is therefore obliged 
to secure the co(5peration of some leading member of each branch 
of the Legislature as exponents of his policy, and he supplements 
this by occasional letters to individuals on important political 
questions, which are published. By the Constitution of Hawaii 
(Art. 37) the members of the Cabinet are ex-officio members of 
both Houses of the Legislature, with all the rights, powers and 
privileges of elected members, except the right to vote. 

Article 48 of our Constitution, on the subject of " Quorum," is 
so wise in its provisions, in the light of the proceedings of the 
Congress of the United States during the past few years, that I 
copy it here entire without comment 

"Article 48, Section i. A majority of the number of elective 
members to which each house is entitled, shall constitute a quorum 
of such House for the conduct of ordinary business, of which quo- 
rum a majority vote shall suffice. But die final passage of a law 
in each House shall require the vote of a majority of all the mem- 
bers to which such House is entitled. 

" Section a. A smaller number than a quorum may adjourn 
from day to day, and compel the attendance of absent members in 
such manner and under such penalties as each House may provide. 

" Section 3. For the purpose of ascertaining whether there is a 
quorum present, the chairman shall count the number of members 
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present" This last section will meet with the hearty approval of 
Hon. T. B. Reed of Maine. 

A pecuUar feature of the Constitution is that no trill shall be 
introduced into either House by any member of such House unless 
it shall have first received thereon the written endorsement of 
three members of such House (Art 62). This provision was 
borrowed from one of the German States, and it is believed will 
prevent the introduction, expense of printing and waste of time 
upon bills that have no merit, and which might be introduced and 
kept alive for the purpose of extorting blackmail from individuals 
or corporations supposed to be injtuiously a£Eected by such legis- 
lation. Proceedings in Legislatures of several of the States of the 
United States furnish Hawaii with object lessons on this topic. 

All previous Constitutions of Hawaii contained the provision 
that the right of trial by jury in all cases where it had been here- 
tofore used, *^ shall be held inviolable forever." We found that 
persons convicted of misdemeanors in the lower courts so con- 
stantly appealed to a jury that frequently the calendars of the 
Circuit Courts (where jury trials are held), were swamped by 
trifling cases, and as the duration of the terms of these Courts are 
limited, important cases, both civil and criminal, were postponed 
from one term to another, to the discredit of the course of justice. 
To allow legislation abridging the right of trial by jury in such 
cases, Section 3 of Article 6 was passed. This section probably 
received as much study as any other part of the Constitution. I 
reproduce it here: *' Section 3. Subject to such changes as the 
Legislature may from time to time make in the number of jurors 
for the trial of any case, and concerning the number required to 
agree to a verdict and the manner in which the jury may be 
selected and drawn, and the composition and qualifications thereof, 
the right of trial by jury, in all cases in which it has been hereto- 
fore used, shall remain inviolable except in actions for debt or 
assumpsit in which the amount claimed does not exceed one htm- 
dred dollars, and such offenses less than felonies as may be 
designated by law. And provided that no capital case shall be 
tried by a jury of less than twelve men. 

** The jury may be waived in all civil cases under such conditions 
as may be prescribed by law, and by defendants in all criminal 
cases except capital." 

It will be seen that this section also allows changes to be made 
in the ''composition and qualifications" of jurors. This is 
intended to prepare the way for legislation on one of the burning 
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questions of the day in Hawaii Ever since the establishment of 
regular government on these islands a Hawaiian could only be 
tried by a Hawaiian jury, and a foreigner by a foreign jury. 
(^' Hawaiian " means an aboriginal of whole or mixed blood, and a 
'* foreigner " means what is commonly known as a '^ white man"). 
In civil cases between a foreigner and a native the jury is com- 
posed of six foreigners and six natives— called a '' Mixed jury." 
These are apt to be biased in favor of parties of their respective 
races. The increasing prominence of foreigners here and to 
avoid race prejudices, many think that the time is near at hand 
when these distinctions shotdd be abrogated. 

Our laws have never required imanimity in a jury in order to a 
verdict Nine of a jury of twelve may bring in a verdict in any 
criminal or civil case. The experience of over forty years of this 
exceptional provision is so happy that no one would think of giving 
it up. It is even contemplatal that in certain lower grades of 
offenses a jury of say six men would be wise, and that in certain 
cases a verdict by agreement of less than nine out of the twelve 
should be allowed. I do not say that there is any certainty that 
such radical legislation will soon be accomplished, — but the Con- 
stitution has i>aved the way for it 

Section 4 of Article 60, which limits the duration of the Legis- 
lature to ninety days tmless extended by the President, with the 
approval of the Cabinet, for a further period of thirty days, is 
considered a most wholesome provision for us. The Legislature 
of 189a lasted from May a8, 1892, to January 14, 1893 — and was 
most disastrous to the country and to the reputations of many of 
its members. 

The President is given, by Article 67, the right to veto any 
specific item or items in any bill which appropriates money for 
specific purposes. Other provisions respecting the President's 
veto are similar to those of the Constitution of the United States. 
A two-thirds vote may override the veto. 

The right to take private property upon due process of law and 
just compensation is extended by Article la to private wajrs across 
the lands of others for ^'railways, drains, flumes, water-pipes and 
ditches for agricultural, milling, manufacturing, mining, domestic 
or sanitary purposes." 

I think the wisdom of Article 40 will not be questioned by any 
intelligent and right minded person. It takes from the domain 
of partisanship in the Legislature all contests over elections to 
either House, and confers the exclusive jurisdiction in such 
matters on the Supreme Court 
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The peril which menaced this cotintry in the closing days of 
the Legislature of 189a of having the octopus of a ^' Lotiisiana 
Lottery" fasten its tentacles upon us, is not likely to visit us 
again, as by Article 98, ^' No lotteries shall be authorized by this 
Republic, nor shall the sale of lottery tickets be allowed." 

My subject is not exhausted. Undoubtedly this newest of 
Constitutions of this latest bom Republic of the world will receive 
criticism and even condenmation from many sources. It may be 
stigmatized as the perpetuation of an oligarchy by those who, 
unfamiliar with our circumstances, find no justification for pre- 
serving the ultimate power in the hands of those whose character, 
intelligence and real interests in the cotmtry make it reasonably 
certain that good government will be secured thereby, and that no 
irremediable injustice will be done to any of the races living in 
this archipelago. 

All we can say, is **-fiVfw opus ccronat** 

A. F. Judd. 

Honolulu, Sept 7, 1894. 
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The non-technical common words which should have a place in 
a law dictionary are of two classes. First, combinations, of which 
the following are familiar examples: acknowledgement ''separate 
and apart '* from the husband ; devise to a wife's '' sole and separate 
use " ; * * instrument for the payment of money " ; * * under and sub- 
ject to " a mortgage in a deed of conveyance; and, perhaps, ''grant, 
bargain, and sell," as importing covenants. These and similar ex- 
pressions pass unchallenged as technically legal or ftMsxi-legal. 

The other class consists of single words which have been con- 
strued by the courts. Illustrations are numerous. Who is a 
"laborer," a "mechanic," an "employee"; what is an "imple- 
ment," a "tool of trade," a "machine," within the meaning of 
particular exemption and lien laws, has been passed upon by 
different courts. Decisions upon these and many other popular 
words, the meanings of which were directly drawn in question, 
become valuable as precedents. 

All courts agree that the ordinary sense of any word, technical 
or tmtechnical, is to be adhered to, unless that would lead to an 
absurdity or to repugnancy to the rest of the instrument; in which 
cases that sense may be modified so as to avoid such result, /r^ tatUo. 

There is no room for construing an instrument when {a) it con- 
tains no word peculiar to a calling; {S) is expressed in unambigu- 
ous language; {c) the circumstances attending execution are not 
disputed; {i) fraud, accident, or mistake is not alleged. In any 
such case the parties will be held to the plain meaning of all the 
words. And only when a material fact is in dispute, will the con- 
tention be referred to a jury. 

The rule then being (i) that a word of art (trade, profession, 
etc.) is presumed to have its ordinary technical sense, whatever 
the nature of the document, and will be so applied, unless the con- 
text or the instrument as a whole, evinces a different meaning; 
and (2) that a non-technical word will be given its usual popular 
sense, tmless enlarged or restrained by associated words, the entire 
writing or circumstances,— consideration by a court of the mean- 
ing of a popular word rarely has reference to its accepted defini- 
tion, nearly always to the claim that a particular person or object 
was or was not intended to be included within the description, 
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enumeration, or other designation. It is understood that a famil- 
iar word of itself has no legal meaning. Judges sometimes quote 
vernacular dictionaries, but in an ancillary way; never as imply- 
ing that those books furnish legal definitions. The popular and 
the legal meaning of a common word are one. That is to say, 
common words have no distinctively legal meaning. To announce 
in a law dictionary that '' in American jurisprudence, tick is a col- 
loquial expression for credit or trust"; **log, a portion of a [?J 
trunk of a tree"; '^root, the underground portion of a tree or 
plant"; " fodder, food for horses or cattle," is not to assert an un- 
truthy except in so far as the implication is that these are the mean- 
ings peculiar to law, rather than the meanings in the country 
paper, in the store, the field, the backwoods. 

The question is one of construction: Has the word, from its 
collocation, a sense inclusive or exclusive of a particular person, 
thing, or class? To answer this is to find out, by settled legal ex- 
egetical rules, what the contracting parties, the testator, or the 
law-maker, as the case may be, intended by the phraseology. 
Whatever is within the intention is as really within a statute, for 
instance, as if within the letter (language), and, though not speci- 
fied, will be included. A thing within the letter is not within the 
purview if contrary to the spirit. What is clearly implied is a 
part, as if expressed. 

A large number of modem cases record the judicial construc- 
tion of popular words and phrases, employed in instances, in senses 
more or less unusual or irregular, in bonds, conveyances, leases ; 
in mining, building, construction, farming, partnership, naviga^ 
tion, transportation, employment, and other contracts; in vdlls, 
pleadings, instructions, findings, awards, reports; in ordinances 
and statutes; even in judicial opinions and decrees, court records, 
proclamations, constitutions, and treaties— in every sort of docu- 
ment, public and private. 

Inasmuch as points decided in one jurisdiction may arise in 
others, such interpretations of familiar words and phrases are 
scarcely less valuable than the delimitation oi rules and the enun- 
ciation of principles. 

The more important of these decisions will be painstakingly 
presented in any law dictionary deserving the name, along with suf- 
ficient of the context to show the precise ground of contention, the 
names of parties, year of decision, where reported, annotated, etc. 

A law work without authoriHes is an anomaly. 

The insertion of adjudged common words does not, however, 
authorize the insertion of unconstrued expressions by way of antic- 
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ipation of future rulings. Anticipation here, to be useful, must 
amount to prescience— a knowledge of the intention of, or the 
meaning of language to be used by, a person or persons to act in 
the future, perhaps as yet unborn. Hitherto, prescience in the 
mind of the dictionary maker has coexisted, it would seem, with 
business foresight, the foresight of the tradesman. 

A judge, required to interpret a common phrase, would not 
think of consulting a law dictionary for definitions of words in 
everybody's mouth. He is as competent as any, and assuredly, 
more competent than some law writers, to state, when needful, 
the meanings accorded to words in popular speech. He might be 
aided by references to cases in which similar claims were settled. 
To ascertain whether an expression, susceptible of different mean- 
ings, has been passed upon, he would likely turn to a good law 
dictionary for a digest of cases; but it is not to be believed that 
in all this broad land, there has been elevated to a bench, above 
the level of the seat of a cobbler lately commissioned a justice of 
the peace, a man so grossly ignorant as not to know the meaning of 
the hearth-and-home ^ ' terms " f otmd in stock-in-trade law lexicons, 
specimens of which were given in a former paper; and, further, 
not comprehending them, that he would seek out a law lexicon for 
enlightenment, rather than a common school dictionary. And the 
same may be said in behalf of all practicing lawyers, and of all 
law students. 

If the makers of legal vocabularies, instead of confining them- 
selves to legal subjects, prefer to draw material from the limitless 
field of vernacular expression, in which each may cull according 
to his whim, unrestrained by dread of effective competition, ex- 
cept as to possible size of production, why be content, unless for 
purposes of ease, with rehabilitating the most common of common 
words, ancient and modem? words, for instance, descriptive of 
the familiar objects the author chances to note, as, for relief from 
the labor of perusing scissors-and-paste-made copy, his eye wanders 
from articles of office equipment to the street, with its pedestrians, 
quadrupeds and vehicles; thence to houses and hills beyond: fea- 
tures of which common things are afterward f otmd to have left 
their impress on the law dictionary then in gestation ! 

Why not scan modem reports for words, which, while not legal 
in any sense, are yet not very common, with which decisions 
abound, and which a few students may not understand? Thou- 
sands of these could be "run in" as "^tMui-legal," like the other 
thousands no more worthy. 
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Why not define semaphore, vacuum, dummy motor (50 Kan. 
455) ; shtmting cars (97 Mich. 318); arable land (91 Pa. 438); table- 
land (79 Iowa 621); sag-hole (64 Mich. 43; 97 id, 383); prairie-dog 
hole (43 Kan. 47); Bohemian oats (79 Iowa, 560; 84 Mich. 357)? 

Why omit scaler, scale-sheet (86 Mich. 36); annular, clasp- 
engagement, counter-shank, disked, hemispheroidal (150 U. S. 
Ill); alternating, amplitude, electrode, periodicity, polarity, pul- 
satory, sinusoidal (136 U. S. 1-584)? 

Why discard incongruous (108 Pa. 604) ; latitudinarian (44 La. 
Ann. 946; 158 Mass. 58); procrustean (87 Ky. 263; 84 Me. 407); 
prolix (93 Mich. 509) ; connote (54 N. J. L. 38) ; equipollent (55 
N. J. L. 103); rationale (49 N. J. E. 38; 54 N. J. L. 333); resume 
(103 Mo. 69); charivari (78 Iowa, 393); melee (106 Mo. 38)? 

Why ignore clavicle, scapula (45 Kan. 653); femur (81 Mich. 
637); coma (78 Iowa, 593); vermiculation (106 Mo. 361); jocko, 
simian, monkey-wrench? 

Finding these expressions in law books does not, of course, in- 
vest them with a legal character, any more than finding in the 
year books, in ancient rolls and charters, and in forgotten tracts, 
popular words once heard in localities, but for centuries obsolete, 
invests such words with the character of law terms and entitles 
them to entry in law dictionaries. Nevertheless, accurate expla- 
nation in a law dictionary of such modem, much-used words as 
those last given, would likely gratify more uncritical persons than 
are accommodated by the present practice of reproducing indiscrim- 
inately familiar non-technical ^^terms," like driver, porter, yard, 
garden, window, door, key, air, grain, root, compost, etc., etc. 
In the one case just as easily and as disingenuously as in the other, 
Bombastes could direct his typewriter co^tress to prefix the 
stereotyped formula : * * In American juristic relations, the univer- 
sally recognized signification of this all-important substantive ex- 
pression is, it imports " so and so. Thus, with the unread young 
man, one word as readily as another may be passed off as a techni- 
cal legal term, and his favorite law dictionary and lexicon in its 
successive revisions, be enlarged ad infinitum — ad nauseam. 

Of the making of books on the easy plan of the law glossary- 
mongers, there certainly is no end. Where there is no ^^fenoe,** 
there can be no over-the-fence, and hence, no ''outs." 

William C. Anderson. 
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THE LIABILITY OF AN ATTORNEY FOR 
ERRONEOUS ADVICE. 



MuNsoN Prizb Thesis. 



In treating this subject it is proposed to confine the discussion 
to the liability of attomeys-at-law for advice upon matters within 
the scope of their professional duties. For a discussion of the 
liability of attorneys-in-fact opens the entire subject of the law of 
agency, and a discussion of the liability of attomeys-at-law for 
advice upon matters of fact without the scope of their profession^ 
could result in a little more than the enunciation of the conmion- 
sense rule that for the soundness of such advice they are not usu- 
ally held liable at all. But they may be liable tmder an express 
contract* creating such liability, or where such advice amoimts to 
a fraudulent* misrepresentation of a matter of fact, reasonably 
relied upon by the other party, and thereby causing such party 
pecuniary loss, the liability of attomeys-at-law herein being the 
same as that of non-professional men. 

Where the distinction between attorneys and solicitors on the 
one hand and counsellors or advocates on the other prevails, as in 
England and to some extent in the United States Courts and the 
Courts of New Jersey,* the counsellors or advocates are not liable 
to their clients at all in an action, provided they act honestly with 
a view to their clients' interests. They are liable neither for igno- 
rance of law nor for any mistake of fact* 

If an attorney or solicitor enters into an express contract with 
his client, guaranteeing, for a valuable consideration, the correct- 
ness of his advice, no reason appears why he should not be held 
to answer for all the damages actually resulting to his client by rea- 

1 Such advice would be merely the expression of an opinion upon matters 
with respect to which the attorney is not specially qualified to speak. Cooley 
on Torts, 565-8, ad ed. ; 2 Kent Com. 485; 2 Parsons on Contracts, 778-9. 

• Cf. Domaf 8 Civil Law by Strahan, Cushing^s ed. g 1x37. 

8 Cf. Domaf 8 Civil Law, supra: Cooley on Torts, 555, 556, 2d ed. 

4 Shearman and Redfield on Negligence, 4th ed., voL IL, g 557; 19 Amer. 
Law Rev. 677, 

6 Bishop on Non-Contract Law, g 704; Swinfen v. Chelmsford, 5 Hurl ft 
N. 890, 924 (x86o); Pitt v, Yalden, 4 Burr. 2060 (1767); Shearman and Red- 
field on the Law of Negligence, 4th ed., vol. IL, g 557, and cases cited; 28 
Amer. Law Reg. 537> note; Purves v. Landell, X2 CL ft P. 91. 
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son of a bona fide reliance upon such advice. For, when public pol- 
icy or the law of the State are not thereby violated, consensus facii 
legem. No case upon this exact point has been found. But in sev- 
eral well-considered cases* there are important dicta which would 
undoubtedly be regarded as correct statements of the law. 

The relation of attorney and client usually arises, not from 
express contract,? but from the consultation of the attorney and 
the payment to him of a retaining fee. And even if there be an 
express contract to create such relation, the attorney does not 
thereby impliedly guarantee the soundness of his advice or the 
success of legal proceedings to be instituted by him.* Under 
these circumstances the mutual rights and liabilities of attorney 
and client depend upon quasi-contract (i. ^., the contract which the 
law implies) or upon the duty* which the law imposes upon all 
who enter into that relationship. The obligation of the quasi- 
contract and that of the legal duty are identical; and for the com- 
plete discharge of either he must possess and exercise a reasonable 
degree of skill, diligence and care^* in the exercise of his profes- 

6 Babbitt v. Bumpus (73 Mich. 331), 16 Amer. St Rep. 585, 588; Doster 
V, Scully, 37 Fed. Rep. 78a; Purves v, Landell, la Clark & P. 91: of. Weeks 
on Attomeys-at-Law, § 317, and authorities cited. 

7 Weeks on Attorneys, gg 183. 185-7. 

8 Weeks on Attorneys, g 290; Purves v. Landell, xa Clark & P. 91 ; Doster 
V. Scnlly, 27 Fed. R. 78a; Babbitt v, Bumpus (73 Mich. 331), 16 Amer. St 
Rep. 585. 

9 3 Black. Com. 163, 164; National Savings Bank v. Ward, 100 U. S. 195; 
Dundee Mortgage, eta, Ca v. Hughes, 20 Ped« R. 39; see also infra the 
anthorities cited in notes 35 and 36. 

10 Robinson's Elementary Law, g an ; 3 Black. Com. a6, note 4 in Coole/s 
3d ed.; 3 Black. ConL 164, note 10, same ed.; National Savings Bank v. 
Ward, 100 U. S. 195; Dundee Mortgage, eta, Co. v, Hughes, 20 Fed. R. 39; 
Cox V. Sullivan, 50 Amer. Dea 386 (7 Ga. 144); Goodman v. Walker (30 Ala. 
48a), 68 Amer. Dea 134; Pennington's Bx'rs v. Yell (11 Ark. sia), 5a Amer. 
Dea a63; Pitch v. Scott [3 How. (Miss.) 314], 34 Amer. Dea 86; Gambert v. 
Hart, 44 CaL 54a; 34 Amer. Dea 89, note, containing many citations of anthor- 
ities; Citizen's Loan, eta, Ass'n v, Friedley (ia3 Ind. 143), x8 Amer. St Rep. 
320; Babbitt v. Bumpus (73 Mich. 331), 16 Amer. St. Rep. 585, 588; Ahlhauser 
V. Butler et al., sj Fed. Rep. lai; a8 Amer, Law Reg. 536, note; Thomas v. 
Schee, 80 Iowa 237; Cochrane v. Little (71 Md. 3a3), x8 AtL Rep. 698; Cooley 
on Torts 64&-650; Parker v. Rolls, 14 C B. 691; Holmes v. Peck, x R. L 242; 
Dearborn v. Dearborn, 15 Mass. 316; Vamum v. Martin, 15 Pick. 440; A. B.'s 
Estate, I Tuck. 347 (N. Y. Surrogate); Whitney v. Martine, 88 N. Y. 535, 538; 
Shearman St Redfield on Negligence, Vol IL, gg 558-9; Pitt v. Yalden, 4 
Burr. 3060; Godefroy v, Dalton, 6 Bing. 460; Hart v. Frame, 6 CL ft P. X95, 
909, aio; Bggleston v, Boardman, 37 Mich. 14; Stevens v. Walker, 55 DL xsx, 
S. C 79 HL X93; Weeks on Attorneys, gg 384-5; Bishop on Non-Contract Law, 
g 705. In some States there are statutes laying down similar rules. 
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sion, and conduct himself therein with the strictest integrity.^ 
And what is reasonable skill, diligence, and care in any given case 
depends upon all the circumstances of that case.^ The attorney 
caimot, in general, delegate his authority, nor can he, in the 
absence of express contract, avoid responsibility for the negli- 
gence or fraud of his clerks, agents, or partners. ^^ He cannot, 
without his client's consent, make his own agents to be the agents 
of his client, and directly responsible to the latter. Their negli- 
gence and fraud within the scope of the duties entrusted to him 
by his client and by him to them are his negligence and fraud. 
Therefore, in the discussion following no distinction is to be made 
between the attorney's fraud or negligence and that of his clerks 
or partners. 

The breach of the quasi-contract for, or legal duty of, integrity 
in the management of his client's affairs by the attorney's giving 
erroneous advice is usually fraud or breach of trust. And there 
can be few grosser breaches of the attorney's oath of ofBce and 
legal duty than the fraudulent giving of erroneous advice to his 
client. For any loss that befalls the client by reason of fraudulent 
advice, the attorney will be held responsible in an appropriate 
action. ^^ The duty which rests upon him as an ofBcer of the Court 
and a man learned in the law takes him out of the reason, and 



n Robinson's Elementary Law, § an ; 3 Black. Com. 164; Mills v. Mills, 36 
Conn. 2x9; Doster v, Scully, 27 Fed. Rep. 783; Ex parte Giberson, 4 Cranch.'s 
C C. Rep. 503, 506; Porves v, Landell, 12 CL & P. 91 ; Fairfield County Bar 
V. Taylor (60 Conn. 11), 22 AtL Rep. 441 ; Cooley on Torts, 616, 618, ad ed. ; 
Pisani v. Attorney-General for Gibraltar, Lw R. 5 P. C. 5x6; Bispham on 
Bquity, §g 92. 93, 231-2, 236, 238; X Swift's Digest 548-9; i Comyn's Digest 
758; Weeks on Attorneys, gg 258, 268; Williams v. Reed, 3 Mason 404, 418; 
Bishop on Non-Contract Law, % 706; examine State statutes. 

It Cos V. Sullivan (7 Ga. 144), 50 Amer. Dec. 386; 34 Amer. Dec 90, note; 
Babbitt v, Bumpns (73 Mich. 331), x6 Amer. St Rep. 585, 589; Hart v. Frame, 
6 CL ft P. 193, 209-10; Bggleston v. Boardman, 37 Mich. 14; Cochrane v, Lit^ 
tie (71 Md. 323), x8 AtL Rep. 698 ; Weeks on Attorneys, g 285. 

It Dickson v. Wright (52 Miss. 585), 24 Amer. Rep. 677; Smalley v. Greene 
(58 Iowa, 24X), 35 Amer. Rep. 267; Rust v, Larue (4 LitteU, 412), 14 Amer. 
Dec 172; Cornelius v. Wash (Breese, 98), X2 Amer. Dec 145; 14 Ped« Rep. 
786, note; a8 Amer. Law Reg. 542, note; Weeks on Attorneys, gg 244-347. 

14 Weeks on Attorneys, g 259; x Swift's Digest, 558-9; i Comyn's Digest, 
758; Cooley on Torts, 6x6-8, 2d ed.; 3 Black. Com. X63-4; Perry on Trusts, 
gg 303-3, 4th ed.; Pairfield County Bar v. Taylor (60 Conn, xi), 33 AtL 
Rep. 44x; Howell*s Annotated Stat of Mich, g 7183; National Sayings Bank 
V. Ward, xoo U. S. X95; Doster v. Scully, 37 Ped. Rep. 783; cf. Domafa 
Civil Law by Strahan, g XX57. 
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therefore out of the operation, of the rule which holds misrepre- 
sentation of a matter of law with intent to deceive not to be such 
fraud as to afford grotmd for rescission of a contract or for an 
action of deceitJ^ Matters of law are the facts with which he 
deals. And he is probably liable for the correctness of his 
opinions even concerning these facts, provided they be given in 
the performance of professional duty, and with the expectation 
that they will be relied upon.** The Court also will not suffer 
such an affront to its dignity to remain unnoticed, but will sum- 
marily mete out justice to its offending oflScer.*'' 

If the attorney does not have, or, though possessing, does not 
exercise reasonable and ordinary knowledge, skill and diligence in 
the practice of the law, and in consequence thereof erroneously 
advises his client, such ignorance or such failure to employ his 
knowledge is held to be actionable negligence.^ Any loss which 
the client may suffer in consequence of such negligent advice may 
be recovered from the attorney. ^* This rule is almost universally 
recognized where the English common law affords the basis of the 
legal system. In all cases of this sort the right of action is founded 
on negligence;^ and the real question at issue is whether or not, 
in view of all the circumstances of the individual cause, the attor- 
ney is guilty of negligence.** In the decided cases the point is 

15 Cooley on Torts, 568, sd ed. and note; 2 Parsons on Contracts, 786; 
Benjamin's Prin. of Contracts, 75 ; Hickey v, Morrell, 102 N. Y. 454. 

16 Cooley on Torts, 567, ad ed. ; a Parsons on Contracts, 778-9. 

17 Fairfield County Bar v, Taylor (60 Conn. 11), aa AtL Rep. 441; 3 
Black. Com. aQ; Cooley on Torts, 6ifr-8, ad ed.; Perry on Trusts, g 846, 4th 
ed. ; I Comyn's Dig. 754. 

18 National Savings Bank v. Ward, 100 U. S. 195— this case by inference 
supports the proposition stated; Dundee Mortgage, etc., Ca v> Hughes, ao 
Fed. R. 39; Citizens' Loan Fund, etc., Ass*n v, Friedley (133 Ind. 143), zS 
Amer. St Rep 330; cf. Hilleglass, Adm'r v. Bender, 78 Ind. aas; Doster v. 
Scully, 37 Fed. Rep. 78a; Chase et aL v, Heaney, 70 IlL 368; a8 Amer. Law 
Reg. 544, note citing Gihon v, Albert & Shaw, 7 Paige Q^. Y. Ch.) 378; 
Estate of A. B., i Tuck. (N. Y. Surr.) 347; Baikie v, Chandless, 3 Camp. 17, 
3o; I Parsons on Contracts, 1x4; Cochrane v. Little et aL (71 Md. 333) iS 
Atl. Rep. 698; 3 Shearman & Redfield on Neg., g 574, 4th ed.; Thomas v. 
Schee, 80 Iowa, 337; Punres v, Landell, X3 CL & P. 91; Kemp v. Burt, 4 
Bam. & Ad. 434. And he is liable even if he advises gratuitously, Donaldson 
V, Haldane, 7 CL & F. 763, 770-773; cf. Weeks on Attorneys, gg 304, 3ix-3X3, 

10 See cases cited in preceding note. 

90 Weeks on Attorneys, g 383; 3 Black. Com. X64; also the cases dted In 
note x8. 

<l Whiteman v, Hawkins, L. R. 4 C. P. Div. X3, X9; d Weeks <m Attor> 
neys, gg 383, 38$; also cases cited in note xa. 
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much mooted as to whether or not attorneys are liable to respond 
in damages to their clients save for the consequences of gross neg- 
ligence. Since the establishment of the modem theory that any 
failure to exercise the care and skill demanded by all the facts of a 
given case is actionable negligence,** any discussion of the degrees 
of negligence is of doubtful advantage. Yet in this instance it 
will not be amiss to consider a few of the leading cases. An 
examination of the American cases shows that our courts are now 
practically unanimous in holding attorneys to the exercise of 
reasonable and ordinary skill and diligence in the performance of 
all professional duties.** This rule, if we recognize the *• degrees 
of negligence/' would make American attorneys liable for ordinary 
negligence, though, in some of the cases cited, the courts have 
called such negligence g^oss, basing their opinions upon English 
authorities. 

The English decisions are nearly unanimous in fixing liability 
upon attorneys only when they are chargeable with ''gross negli- 
gence, crnssa negiigentia.**^ But this apparent difference in the 
English and American rules of law lies chiefly in the different 
terminology employed to characterize similar states of fact For 
in the English cases we find '* gross negligence " constantly spoken 
of as the failure to use ''due and reasonable skill and care; "** and 
the cases wherein we find attorneys held not liable are precisely 
like those American cases in which attorneys are acquitted of all 
negligence. It would appear from this, that the English attor- 
neys are in fact held to quite as strict a performance of profes- 
sional duty as are their American brethren. 

Much misconception of the English rule has apparently resulted 
from inaccurate reading of Lord Mansfield's opinion in the case of 
Pitt V. Yalden.** This case came up on an application for a sum- 
mary rule that the attorney should pay the debt for which suit was 
brought and costs of action, because of his mistake upon a point 
of law which had been settled in the higher courts. Lord Mans- 

ts Anderson's Dictionary of Law, p. 704, under ** gross, ordinary, and 
slight negligence." 

<i See American cases and authorities cited in note 10; contra, Lynch v. 
Commonwealth, 16 Serg. & R. 368. 

M Cooley on Torts, 778, sd ed. ; Crosby v. Murphy, 8 Irish C. L R. 301, 
3x0; the English cases cited in note 10; Purves v. Landell, la C. & P. 91, 
xoa; Bulwer v, Grihnan, 4 M. & G. 108, 125; Baikie v, Chandless, 3 Camp. 17, 
ao; Laidler v, Elliott, 3 B. & C. 738; Weeks on Attorneys, g§ 285, 293. 

96 See the authorities cited in the preceding note. 

M 4 BtUT. ao6a 
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field, in that case, lays down the rule as follows: ''An attorney 
ought not to be liable, in cases of reasonable doubt." Here the 
law was settled, but the attorney was from the country and prob- 
ably did not know of the recent decisions settling the point So 
his lordship says, ''I think it is not a dear case enough for the 
court to proceed in a summary way. * * * In this case the 
plaintifE ought to be left to his action.'' Neither the fact nor the 
quantity of the debt sued for had been ascertained, and the point 
really decided was, that under these circumstances the attorney 
should not be held liable in a summary way, in the absence of suf- 
ficiently gross negligence. 

In Crosbie v. Murphy,*^ it is said that an attorney is not liable 
for a less degree than gross negligence. But, in Parker v. Rolls,* 
an attorney is declared responsible for the exercise of a reasonable 
amotmt of care and skill ; and in Godefroy v. Dalton,^ Tindal, C. 
J., in attempting to trace the dividing line between reasonable 
skill and diligence on the one hand, and gross negligence on the 
other, says, that an attorney is not liable '' for error in judgment 
upon points of new occurrences, or of nice or doubtful construc- 
tion, or of such as are usually intrusted to men in the higher 
branch of the profession of the law." 

An examination of the American cases and authorities hitherto 
cited shows, that the rule here declared is very generally accepted 
by the courts of this cotmtry, as containing a correct exposition of 
the law. In the comparatively recent case of Whiteman v. Haw- 
kins,^ Denman, J., in commenting on the judge's charge in the 
lower court, said: "If his judgment turned upon any supposed 
distinction between different degrees of negligence, — ^if he thought 
that to render the defendant liable to substantial damages it was 
necessary to establish gross negligence as contradistinguished 
from a want of due care and attention to his business as a solicitor, 
— I think he was wrong."** 

But attorneys who, in good faith, advise their clients errone- 
ously as to the rule of law, whether written or unwritten, its 
existence, interpretation, or application, where its uncertainty in 
these respects is so great as to render probable a disagreement 
upon it among lawyers of average learning, ability and diligence, 

tr 8 Irish C. L. 30Z. 

» 14 C B. 69X. 

10 6 Bing. 460. 

» L. R., 4 C P. Div. 13. 

tl Ibidem^ p. 19. 
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are not liable to make good any losses that may come to their 
clients by reason of the latter relying upon snch advice.* 

Thus in Marsh v. Whitmore,** an attorney, who accepted as 
law the decision of the highest court in his State, was held not to 
be chargeable with negligence in acting upon such decision in 
advance of a contrary decision upon the same point, by the United 
States Supreme Court. 

The usual remedy for the client who is injured by the imskill- 
ful or negligent advice of his attorney is an action at law for dam- 
ages.** Where the common law system of pleading prevails, the 
action in which relief is usually sought is trespass on tlie case,*^ or 
assumpsit,* the former basing the right of action on the breach 
of a legal duty, the latter on the breach of the implied or quasi- 
contract. Under code pleading, the civil action,*' of course would 
be employed. Under either system the question of negligence 
is left to the determination of the jury, under proper instruc- 
tions by the court.* The proper party plaintiff, and, where 

Si Weeks on Attorneys, §g 290-293; Porves v, Landell, 12 Clark & P. 91, 
102-7; Kemp V, Burt, 4 Bam. & Ad. 424; Hart v. Frame, 6 Clark & P. 193; 
Godefroy v, Dalton, 6 Bing. 460; Laidler v. Elliot, 3 B. & C 738; Baikie v, 
Chandless, 3 Camp. 17; Pitt v, Yalden, 4 Burr, 2060; Bulmer v. Oilman, 4 M. 
& G. 108, 125; Parker v. Rolls, 14 C. B. 691; Goodman v. Walker (30 Ala. 
482), 68 Amer. Dec. 134; Pitch v, Scott [3 How. (Miss.) 314], 34 Amer. Dec 
86; 34 Amer. Dec. 89, note; Citizen's Loan Pund, etc., Ass'n v, Priedley (123 
Ind. 143), x8 Amer. St. Rep. 320; Babbitt v. Bumpus (73 Mich. 331), 16 Amer. 
St Rep 585; Ahlhauser v* Butler et aL, 57 Ped. R. 121; National Savings 
Bank v. Ward, 100 U. S. 195; 28 Amer. L4kw R^. 536-546; Doster v, Scully, 
27 Ped. Rep. 782. 

88 21 Wallace 178. 

84 Weeks on Attorneys §295; 3 Black. Com. 163. 

86 Weeks on Attorneys §g 295, 300; 3 Black. Com., 163-4; 7 Com. Dig. 756; 
Com. Dig., Action on tiie case for a deceit; Cooley on Torts 618. 2d ed. ; 
Dearborn v. Dearborn, 15 Mass. 316; Stevens v. Walker & Dexter, 55 UL 
151; Cochrane v. Little (71 Md. 323), x8 AtL Rep. 698; 2 Chit PL 373, note; 
Laidler v, Elliot 3 B. & C. 738; Kemp v, Burt 4 Bam. & Ad. 424; and many 
other cases cited in preceding notes. 

88 a Chit PL 373, note; Wilcox et aL v. Plummer, 4 Peters 172; Vamum 
et aL V, Martin, 15 Pick. 440; Hopping v, Quin, 12 Wend. 517; Babbitt v. 
Bumpus (73 Mich. 331), 16 Amer. St Rep. 585; and many cases in the preced- 
ing notes; Weeks on Attorneys, % 30a 

9t Pomero/s Code Remedies, g 44. 

88 2 Shearman & Redfield on Neg. % 565; Cochrane v. Little et aL (71 Md. 
323), 18 AtL Rep. 698; Walpole's Adm'r. v, Carlisle, 32 Ind. 415; Reece v, 
Righy, 4 Bam. & Ad. 202; Hunter v. Caldwell, xo Qu. B. (Ad. & EL N. S.), 69. 
81-2; Hill V, Peatherstonhaugh, 7 Bing. 569; Bracey v. Carter, 12 A. & B. 
373; Weeks on Attorneys, g 297; 34 Amer. Dec. 90, note; contra^ Gambert v. 
Hart,44CaL 542. 
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fraud is wanting, the only one who may maintain the action 
against the attorney for negligent and erroneous advice, is the 
one who has consulted the attorney in such a way as to cause 
the relation of attorney and client to spring up.** For it is 
the relationship of attorney and client which creates the legal 
duty or raises the quasi-contract to enforce which the action is 
brought. Neither the payment of a retaining fee nor any com- 
pensation by the client is essential to the subsistence of this rela^ 
tionship.^ But, if the erroneous advice be given fraudulently 
or collusively, then whoever has a right reasonably to rely upon 
it and is deceived thereby to his damage, may maintain his action.^ 
Otherwise, the attorney is not liable to one who is not his client^ 
Nor is he liable for advice given in response to a casual inquiry, a 
so-called ** street opinion."** 

The burden of proof in all cases rests upon the client to prove 
the existence of the duty on the part of the attorney, the breach 
thereof, and the resultant damage to himself.** Although the rule 
is otherwise, some authorities hold that the action cannot be sus- 
tained even for nominal damages without proof of actual loss,* 
The universal measure of damages in this class of cases is the loss 
actually sustained by the client as the natural and proximate con- 



89 National Savings Bank v. Ward, loo U. S. 195; Dundee Mortgage, etc, 
Co. V, Hughes, ao Fed. Rep. 39; Robertson v. Fleming, 4 Maoq. Scotch App. 
Cases, 167, 177, 200; Cooley on Torts, 780, 2d ed. ; Fish v, Kelly, 17 C. B. N. S. 
194, 205; 2 Shearman & Redfield on Neg. § 562: for exception to the rule, c£ 
Nat'l Savings Bank v» Ward, supra, and Levy v, Langridge, 2 M. & W. 519, 
531, and 4 M. & W. 337; Weeks on Attorneys, g§ 127, 293. 

40 Weeks on Attorneys, § 313; Donaldson v, Haldane, 7 CL ft F. 762, 770- 
3 ; Cooley on Torts, 780, 2d ed. ; 2 Shearman & Redfield on Neg. § 562. 

41 Fish V, Kelly, 17 C. B. N. S. 194, 205; National Savings Bank v. Ward, 
100 U. S. 195; Fairfield County Bar v. Taylor (60 Conn. 11), 22 AtL Rep 441; 
Weeks on Attorneys, § 127; see also authorities cited in note 14; c£. Derry v. 
Peek, L. R. 14 App. Cas. 337; and Litchfield v. Hutchinson, 117 Mass. 195. 

48 See authorities cited in note 39. 

48 Fish V, Kelly, 17 C B. N. S. 194, 205; Cooley on Torts, 780 2d ed.; 
Weeks on Attorneys, § 292. 

44 3 Shearman & Redfield on Neg. § 566; Quinn v. Pelt, 56 N. Y. 417; 
Weeks on Attorneys, §§293, 298. 

46 In support of rule, see Weeks on Attomeys, §§ 292, 293 ; Godefroy v. 
Jay, 7 Bing. 413, 419; 2 Shearman & Redfield on Neg. § 573; contra. Fitch v. 
Scott [3 How. (Miss.) 314], 34 Amer. Dec 86; Jay v. Moigan, 35 Minn. 184, 
cited in 28 Amer. Law Reg. 539; ibidem 545; Weeks on Attorneys, % 299, p. 
596 in 2d ed. 
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sequence of his acting in reliance upon his attorney's advice,^ and 
the amount of such loss is to be ascertained by the jtiry.^ 

But clients less frequently seek the aid of the courts to enforce 
this liability, than they interpose the plea of negligence as a 
defense to an action by the attorney for his fees. At common law 
it would seem that the client could not avail himself of this defense 
under the general issue unless he had, by reason of the attorney's 
negligence, lost all possibility of benefit from the attorney's ser- 
vices.^ But no reason appears why such defense, though going 
to reduce the damages merely, could not have been employed, pro 
ianto^ under a plea of confession and avoidance; and the attorney's 
negligence might have been made the foimdation of a cross 
action.^ Negligence of the attorney causing damage to his client 
is tmdoubtedly a good defense under code practice, whether it 
goes to destroy, or merely to reduce, the value of his services. ^ 
But not, if the client subsequently with full knowledge ratifies his 
attorney's action and accepts the benefits thereof.^ Fraudulent 
conduct on the part of the attorney is likewise a good defense." 

The right of the client to sue his attorney for injury caused by 
the latter's fraudulent or negligent advice may be barred by the 
Statute of Limitations, or be defeated by the client's consenting 

M 38 Amer. Law Reg. 545; Stevens v. Walker & Dexter, 55 IlL 417, S. C 
79 IlL X93; Quinn v. Van Pelt, 56 N. Y. 4x7; a Shearman & Redfield on Neg. 
8 753* ^* § 5^7» iiote; Sedgwick on Damages, § 831, 8th ed. ; Whiteman v. 
Hawkins, L. R. 4 C. P. Div. 13, 19; Eccles v, Stephenson, 3 Bibb. 517, 520; 
Cox V, Sullivan (7 Ga. 144), 50 Amer. Dec 386; Cox v, Livingston [a Watts & 
Serg. (Penn.) 103], 37 Amer. Dec. 486; Pennington's Ex'rs v. Yell (11 Ark. 
aia), 5a Amer. Dec. a6a; 34 Amer. Dec. 95-6, note; Weeks on Attorneys, §§ 
a93, 319. 

^ 28 Amer. Law Reg. 545, note; Bcdes v, Stevenson, 3 Bibb (Ky.) 517, 
Sao; 34 Amer. Dec. 95-6, note. 

48 Sedg. on Damages, g 1037, 8th ed. ; Gleason v. Clark, 9 Cowen, 57; Hill 
V. Peatherstonhangh, 7 Bing. 569; Bracey v. Carter, la A. & E. 373, 376; 
Templer v. McLachlan, a B. & P. N. R. 136; Huntley v, Bulwer, 6 Bing. N. 
C hi; Hopping v. Quinn, la Wend. 5x7; Weeks on Attorneys, g§ 30a, 341; 
c£. Montriou v, Je£Eries, a Car. & P. XX3; EUdngton v, Holland, 9 M. & W. 

659. 

40 Weeks on Attorneys, g§ 30a, 341. 

80 Weeks on Attorneys, g 341. Caverley v, McOwen, ia3 Mass. 574; 
Bowman v. Tallman, 40 How. Pr. R. x (N. Y. Ct of App.); Reilly v. Cava- 
naogh, a9 Ind. 435. 

Bt Weeks on Attorneys, g 347; The U. S. Mort Ca v. Henderson et aL, 
XXX Ind. 24, 34* 

tt Weeks on Attorneys, g 341 ; Brackett v, Norton (4 Conn. 517), 10 Amer. 
Dec. 179; Dickinson v. Bradford (59 Ala. 58X), 3X Amer. Rep. a3; d the 
aathorities dted in notes xx and X3. 
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thereto, or by the client's negligence materially contributing to 
his own loss. The Statute of Limitations runs from the accruing 
of the right of action, i.^., the act of negligence, unskillfulness, or 
fraud." 

Besides the client's remedy by action at law for damage caused 
by his attorney's erroneous advice, there is the more speedy rem- 
edy by invoking the exercise of the court's summary jurisdiction. 
If the damage due to the erroneous advice is ascertained, and if 
such advice was given by the attorney in his professional capacity 
fraudulently, the court, whether of law or of equity, may issue a 
rule requiring the attorney to show cause why he should not be 
ordered to compensate his client for such damage.^ Or, the rule 
may be to show cause why an attachment should not issue against 
him." And, in some cases, when the negligence or misconduct 
is flagrant, this remedy may be granted even though the client 
does not claim fraud on the part of the attorney." If either rule 
is made absolute, the client is adequately compensated without the 
delay incident to an action at law. And this remedy may be 
invoked by one, not a client, who has suffered loss through an 
attomejr's having negligently given erroneous advice to a court of 
chancery concerning a trust fund in court, even though fraud is 
not so much as suspected.*' The ground for the exercise of this 
authority is the right inherent in the court to protect the dignity of 
the administration of justice from the reproaches to which the 
malpractice or fraudulent conduct of its officers would subject it." 
The remedy afforded to the client is incidental merely to this 
higher purpose. 

A bill in equity will lie to have the attorney decreed a trustee 
by construction of law, where, as a result of his erroneous advice, 
he has gained possession of, or title to, property which ought, in 

fi> Wilcox et aL v, Plammer, 4 Peters, 172; Rhines' Adm'rs v, Evans, 66 
Penn St 192; 38 Amer. Dec 270, note; Roberts v, Armstrong's Adm*r [i 
Bush (Ky.) 263], 89 Amer. Dec. 624; Weeks on Attorneys, § 320; Wood on 
Limitations, § 122. 

M Cooley on Torts, 618, 2d ed. ; Weeks on Attorneys, §§ 77, 94; dL tn re 
Dangar's Trusts, L. R. 41 Ch. Div. 178; Perry on Trusts, gg 202, 203; Pitt v. 
Yalden, 4 Burr, 206a 

K Weeks on Attorneys, §g 94, 97; 4 Black. Com. 283-287; i Comyn's Dig. 
758. 

« Pitt V. Yalden, 4 Burr, 2060; Weeks on Attorneys, gg 77, 97; In re Dan- 
gar's Trusts, L. R. 41 Ch. Div. 178. 196-7. 

W In re Dangar's Trusts, L. R., 41 Ch. Div. 178, 196-7. 

» Weeks on Attorneys, g 77; 4 Black. Coul 284; In re Dangar's TmsU, 
L. R. 41 Ch. Div. 178, 196-7. 
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£aimes8 and honesty^ to go to the client^ and the court will compel 
the attorney to execute such trust ^ In cases of actual fraud the 
remedy will be summarily decreed. •> The relation of attorney and 
client being one of special trust and confidence, any unfair advan- 
tage taken of this relationship will be closely scrutinized, and 
slight unfairness will be seized by the court as affording ground 
for granting appropriate relief. In all dealings between attorneys 
and clients, the former must display the highest degree of good 
faith, and advise their clients fully as to their legal rights and all 
other matters essential to enable the clients to stand upon an equal 
footing with them in the transaction.** But laches will bar the 
plaintiff's right to maintain a bill in equity for the wrong done 
him.* 

And it is generally held that equity has no jurisdiction to make 
the solicitor or attorney — ^his motives being honest — ^responsible to 
his client for mere negligence or imprudence, especially while the 
loss or injury is only apprehended.* 

To the court as well as to the client, the attorney owes the duty 
of exercising care, skill and integrity, whether in advising the 
court or a client. For, in so advising, provided the advice be 
within the scope of his professional duties, he acts in the capacity 
of an ofBcer of the court And upon this ground the court has 
jurisdiction and authority to remove its incompetent servant by 
striking him from the rolls.** But this authority will rarely be 

M Perry on Trusts, gg 202-3; d Weeks on Attorneys, g 296. 

M P«Ty on Trusts, g 203; c£. authorities cited in note 54. 

M Perry on Trusts, g 202; Cooley on Torts, 616-618, 2d ed.; Bispham's 
Principles of Equity, gg 92, 93. 231, 232, 336, 238; Bingham v, Salene, 3 Amer. 
St Rep. 152; Kisling v. Shaw (33 CaL 425), 91 Amer. Dec 644; Miles v. 
Ervin, 16 Amer. Dec. 623; Henry v. Raiman (25 Penn. St 354). 64 Amer. 
Dec 703;Rogers v. Marshall, 13 Fed. Rep. 59; Pacific R. R. Ca v. Ketchum, 
xoi U. S. 289; also the authorities cited in note xx. 

• Weeks on Attomeys, g 94. p. 198; Perry on Trusts, g 20a; especially if 
no substantial injustice be done. 

n Frankland v. Lucas, 4 Sim. 586; British Hut Investment Co. v. Cob- 
bold, L. R. 19 Eq. 627; Chapman v. Chapman, L. R. 9 Sq. 276, 296; contra, 
in re Dangar's Trusts, L. R. 4X Ch. Div. X78, 196-7. in case of solicitor. 

M Weeks on Attorneys, gg 77. 80, 81; 3 Black. Com. 26-29; In re Wallace, 
L. R. X P. a 283; see note in 40 Amer. Rep. 642; Delano's case (58 N. H. 
5), 42 Amer. Rep. 555; Ex, parte Brownsall, Cowp. 829; Anderson v. Bos- 
worth (15 R. I. 443), 2 Amer. St Rep. 9x0; see note in 2 Amer. St Rep. 847; 
People V. Appleton (105 lU. 474). 44 Amer. Rep. 812; 95 Amer. Dec 333-345. 
note; 13 Fed. Rep. 8ao, note; Ex parte Garland, 4 WalL 333; Re Titus (Sup. 
CtX 50 N. Y. S. R. 636; Perry on Trusts, g 846. 
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exercised save as punishment for breaches of integrity,*^ as for 
fraudulently giving erroneous advice ^ to the damage of the client^ 
or for some other breach of his official oath.^ But it is probable 
that, if the erroneous advice should indicate so great a degree of 
ignorance, or so great want of care and diligence as to demonstrate 
the attorney's utter unfitness to discharge the duties of his office, 
the court would on this grotmd alone disbar him.^ For the gen- 
eral rule is, that the court has power to strike its attorneys from 
the rolls on the ground of imfitness to be members of Uie pro- 
fession.^ 

William Bradford BasUy. 

iB See generaUy the authorities dted in note 64; 2 Sheannan ft Redfield 
on Neg. § s6z : Weeks on Attorneys, § 83. 

66 Fairfield Cotinty Bar v, Taylor(6o Conn, xi), 23 AtL Rep. 441. 

6T Weeks on Attorneys, § 80, pp. x6o, 163; Strout v. Proctor, 71 Me. 288. 

66 Contra, Bryant* s case, 34 N. H. 149 (1851); but this decision proceeded 
on the ground that the statute prescribed no educational qualifications for 
admission to practice. 

66 Ex parte Cole, i McCrary 405; see note in 13 Fed. Rep 820; Dicken's 
case (67 Penn. St 169), 5 Amer. Rep. 420; Ex par U Robinson, 19 WalL 505. 
512; Weeks on Attorneys, § 80, p 156. 
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The Socialists, in exploiting a pet theory of theirs, are inciden- 
tally calling onr attention to a point that is of decided interest. 
When the equity court first assumed its peculiar jurisdiction of 
preventive remedies as disting^shed from the mere redress of the 
common law, when it undertook to provide for the exigencies of a 
possible future, instead of redressing the wrongs of the past solely, 
it took the first step in a path which might lead to strange results. 
From that first radical departure there have followed in slow but 
necessary order the steps which have made the equity court of to- 
day not only a judicial function but also agfreat commercial organ, 
a '' captain of industry " of a unique standing. Through trustees, 
executors, and especially through receivers, the equity court has 
control of vast btisiness interests and, what is extremely to the 
point, controls them well. In a large part of the commercial 
enterprises of the land an tminterested government officer has 
superseded the private individuals who have been running them 
for their own profit. Apparently the court of equity might readily, 
should such happen to be the decidedly prevailing tone of pubUc 
feeling, become instruments of such a feeling to bring in easily 
and without revolution an advanced form of paternalism. During 
the recent financial depression about one-sixth of the railroads of 
the country were in the hands of receivers, that is in the control of 
the courts. Accordingly, the Socialist rises to ask, '' If one-sixth, 
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why not the rest." And the remark has interest for us, though 
not as an argument for Socialism. There is, of course, a great 
difference between a branch of the government which acts thus 
only by way of working out a more general purpose and subject to 
definite restrictions of precedent, and a bureau whose sole work 
should be the management of transportation, with all its possibili- 
ties of perversion and corruption. Whatever may be the future of 
the much mooted question of government control of railroads, the 
Socialist position merely emphasises for us the certain fact that it 
is the tendency of the equity courts to become largely commercial 
agencies. This is the most interesting feature in our present legal 
sjrstem. 

It is well to recognize the fact that one of the chief difficulties 
in the study of law is that of gaining and retaining a clear and 
serviceable knowledge of general outlines. After reading a mass 
of details, rules and exceptions, after going through the cases in 
point, the really essential thing still remains to be done, namely to 
reduce this mass of raw material to its proper proportions in the 
form of general principles. This process of mental digestion is 
the hardest part of the work, and, owing to the unfortunate fact 
that there are but twenty-four hours in the day, is seldom well at- 
tended to. The difficulty is perhaps more marked in the '' case " 
system than in the text-book system, but it is sufficiently bad in 
either. The average text-book is so crammed with ** points " that 
mental djrspepsia is almost sure to result from continuous reading 
of it. What is needed is not so much rules as the reasons for the 
rules. The only way to fix in the memory so many details and to 
maintAin them in their proper proportions is to keep constantly 
prominent before the mind the reasons of common sense and jus- 
tice upon which they are based. Accordingly there is a growing 
need, particularly in those branches of the law where the reasons 
for the rules are less obvious, for a condensed '' practical philoso- 
phy" for each branch; and as decisions multiply and details 
accumulate, this need will become the more imperative, until it is 
met by independent books dealing with the respective subjects 
from this point of view. 
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A decision of the Supreme Court of the United States, In re 
Hohorst^ 150 U. S. 653, rendered in December 1893, is likely to cause 
some trouble in the Federal courts regarding jurisdiction of parties 
in patent cases. The question involves tiie construction of the 
law of 1887, chap. 373, sec. i, as amended by that of 1888, chap. 
866, sec. I, and the point in issue is whether, under these laws, 
suit can be brought in the U. S. courts, in a patent case, in any 
other district than that whereof the defendant is an inhabitant 
The section, after reciting the concurrent and exclusive jurisdic- 
tion of the Federal courts, provides that **no civil suit shall be 
brought before either of said (/. ^., District or Circuit) courts 
against any person by any original process or proceeding in any 
other district than that whereof he is an inhabitant" The 
Supreme Court has decided that the earlier laws of 1789 and 
1875, which are on this point substantially the same as those of 
1887 and 1888, applied to all suits, including patent suits. [Chaffee 
V. Hayward^ ao How. ao8; Butterworth v. HUl^ 114 U. S. ia8). 
These laws of 1887 and 1888 have frequently been applied to 
patent cases, and there has been apparently no objection raised 
to this application of the laws. But in the case cited at the 
beginning of this note (In re Hohorsi)^ the Supreme Court appears 
to have taken up a different position. The suit was for the 
infringement of a patent, and the defendant, an alien corporation, 
demurred to the bill on the ground that the Circuit Court had no 
jurisdiction of the person of the defendant The Supreme Court 
decided against the defendant, and in the opinion discussed the con- 
struction of the section of the Act in question. After pointing 
out that in patent cases the jurisdiction of the United States courts 
depends on the subject matter and not on the parties, the Court 
argues as follows: I. That by statutes in force at the time of the 
passing of the Acts of 1887 and 1888, the United States courts had 
original jurisdiction, exclusive of State courts, over patent cases, 
without regard to amount or value. II. That the section now 
in question speaks, at the outset, of only so much of the civil jurisdic- 
tion of the Circuit courts of the United States as is concurrent 
with the State courts, and concerning matters in dispute exceed- 
ing $aooo in value. III. That the gfrant in this section to the 
Circuit Court of jurisdiction arising generally *'tmder the Con- 
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stitution and laws of the United States," does not aflEect the 
jurisdiction granted by eariier statutes over specified cases of that 
class. The Court concludes: "If the clause of this section, 
defining the district in which suit shall be brought, is applicable 
to patent cases, the clause limiting the jurisdiction to matters of 
a certain amount or value must be held to be equally applicable, 
with the result that no court of the country, national or state, 
would have jurisdiction of patent suits involving a less amount or 
value. It is impossible to adopt a construction which necessarily 
leads to such a result." The effect of this decision would seem to 
be that a patent suit can be brought in the Circuit Court of any 
district in which the defendant can be found and served with 
process. 

On the subject of construction of statutes, it may be interest- 
ing to point out the various ways in which the Supreme Court of 
the United States has expressed itself at different times as to the 
means which may be employed to aid in the construction of 
statutes of uncertain import. Thus, in Preston v. Browder^ i 
Wheat lai (1816), the Court say that it is frequently necessary 
to recur to the history and situatiom of the country to ascertain the 
reason as well as the meaning of statutes. In Aldridgev, Williams^ 
3 How. 24 (1845), Ch. J. Taney, after stating that the Court could 
not be influenced by the construction placed upon a law by the 
individual members of Congress in the debate, nor by their 
motives or reasons in supporting or opposing amendments, con- 
tinues: '' The law as it passed is the will of the majority of both 
houses, and the only mode in which that will is spoken is in the 
Act itself, and we must gather the intention from the language 
there used, comparing it, when any ambiguity exists, wiUi the 
laws upon the same subject, and looking, if necessary, to the 
public history of the times in which it was passed." In Blake v. 
Nat. Banks^ 23 Wall. 307 (1874), an apparently contradictory and 
badly expressed enactment was interpreted by a reference to the 
Journals of Congress. In U. S. v. l/mon Pacific R. J?., 91 U. S. 
79 (i^75)t ^^ Court substantially adopted the rules of construc- 
tion laid down by Ch. J. Taney, excluding the views of individual 
members in debate, and the motives which influenced them in 
their votes, and stating that the Act itself speaks the will of Con- 
gress, and this is to be ascertained from tiie language used, and 
that the Court may recur to the history of the times to find the 
reason and meaning of particular provisions. In Jenmson v. Kirk^ 
98 U. S. 459 (1878), the Court, after giving a sketch of the 
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speech of a member in Congress, advocating the passage of an 
Act, say: "These statements of the author of the Act in advo- 
cating its adoption cannot of coarse control its construction where 
there is doubt as to its meaning, but they show the condition of 
mining property in the public lands of the United States, and thus 
serve to indicate the probable intention of Congress in the passage 
of the Act." In Am. Net and Twine Co. v. Worthington^ 141 U. S, 
473 (1^91)* the Court, repeating that statements and opinions of 
the promoters of the Act in the legislative body are inadmissible 
as bearing on its construction, say that reference to the proceed- 
ings of the body may be made to inform the Court of the 
exigencies of the fishing interests, and the reasons for fixing the 
duty at a certain amount. The report of the Senate Committee 
on Education and Labor, recommending the passage of the bill, 
is quoted by the Court in Holy Trimly Church v. U. 5., 143 U. S. 
464 (1891), as throwing light on the intention of Congress in pass- 
ing it. This latter case has apparently not always been under- 
stood, for the Court, in In re Doiiming^ 56 Fed. Rep. 470 (1893), 
referring to it, say: "The case of Holy Trinity Church v. U. S. 
was apparently pressed upon its (the Court's) attention as an 
authority for permitting courts to discard the language of a 
statute, and interpret its purpose by the supposed intention of the 
law-makers, gathered from general considerations of justice or 
expediency. That adjudication, according to our experience, has 
been invariably cited where the efl^ort has been made to induce 
this Court to legislate and substitute its own notions of what the 
law should be for the plainly expressed will of the legislative 
body. We do not understand, however, that it sanctions any new 
rules of statutory interpretation." From the foregoing examina^ 
tion of cases, it wotdd seem that while the remarks of individual 
members and the proceedings of the legislature as a body cannot 
be referred to as a guide to the construction of an Act, they may 
sometimes be taken into account as a means of informing the 
Court of collateral facts and circumstances which may tend to 
show more clearly the condition of public affairs that the Act was 
designed to ameliorate. Or, in other words, they would be 
referred to only as a means (to use the language of the earlier 
statements of tiie Supreme Court) of recurring to ''the situation 
and history of the country " in their relation to the Act under 
consideration. 

Does a parol promise by a mortgagor to pay the mortgage tax 
invalidate the written stipulations for interest contained in the 
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note and mortgage ? The decision of this question, teeming as it 
does with momentous consequences to both borrowers and lenders, 
into which two classes the whole human race may perhaps be 
properly divided, was recently rendered by the Supreme Court of 
California in the case of Dow v. NUes et al. The Court held, with 
three of the five justices dissenting, that a decree in the affirm- 
ative would invite '* more or less falsehood and perjury, and result 
in some instances in the grossest injustice " ; that the person whose 
needs compelled him to borrow would in nowise be protected from 
the avarice of the lender, who, accustomed as he is to the business 
of lending money and fully armed with knowledge in protecting 
his interests in securities, would never take a written or verbal 
contract for the pajonent of the mortgage tax because he would 
know the contract to be void because of the violation of the pro- 
vision in the State Constitution to that effect (Section 5 of Article 
13). And the verbal promise, if proved, could not possibly have 
had any force or validity and thus of no advantage to the mortga^ 
gee or disadvantage to the mortgagor. The opinion was further 
expressed that, as there is no limit imposed by the laws or Consti- 
tution of the State, any risk additional which the lender must run 
would only increase the rate of interest, which of course must 
operate adversely to the interests of the borrower. Reference is 
also made in the opinion of the Chief Justice, to the case of Bur- 
bridge v. Lemmert^ in which the fact that the agreement to pay the 
taxes on the mortgagee's interest was in writings decided the case 
in the opposite way, 1. /., in favor of the mortgagor, while in the 
case imder discussion it was parol. Thus the decree was in con- 
f ormity with the general rule that parol evidence is inadmissible 
to add to, contradict, or vary the terms of a written agreement; 
and also with the intention to proceed in conformity with the 
view expressed by the framers of the Constitution in the various 
provisions relating to the subject. 
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RECENT CASES. 

PARTNERSHIP. 

Partnership Note — Executed by Partner — Burden of Proof. — 
Buettmr v. Steinbrecker et al.^ 60 N. W. Rep. 177. The burden of 
proof rests with a firm to show^ where one partner under the firm 
name executed a note for his own use, that such instrument is 
not an obligation of the firm or within the scope of its business. 
The second partner had allowed loans made on the strength of 
this note to be used for firm purposes. It was thus ratified and 
an innocent holder was entitled to recover against the firm. 

Parties to a Suit for Accounting — Harper v. Anderson et a/., 37 
Pac. Rep. 926 (Cal.). Where action is taken against both the 
retiring member of a firm and the one buying out such interest 
for alleged accounts collected by the new member through pro- 
curement of the retiring partner, a nonsuit as to the party buying 
out the retiring partner is sustained. 

Assignment — Firm and Individual Creditors. — Calhoun v. Bank of 
Greenwood^ 20 S. E. Rep. 153 (S. C). Assignments are made by 
both a bank firm and a member of it, to whom the bank is 
indebted. In the distribution of assets the assignee for the indi- 
vidual creditors cannot stand on an equal footing with the part- 
nership creditors, the firm assets being primarily liable for the 
payment of partnership debts. 

Partnership Accounting — Claims of Surviving Partner. — Painter et 
al. V. Painter etal.^ 36 Pac. Rep. 865 (Col.). The deceased mem- 
ber of a firm engaged in making city directories had left an 
indebtedness, owing to the unprofitableness of the business, and, 
afterwards, the undertaking proving successful, an action was 
brought by the personal representatives for an accounting to 
include all the assets at the time of the suit. Held that the sur- 
vivor having managed the business with skill and industry, should 
receive a fair allowance of the assets by reason of compensation 
for his services, and that the claim against the deceased partner 
should be adjusted by taking into account the good-will of the old 
firm, working out a settlement of the partnership, and not by 
presenting such claim against the estate of the deceased. 

Joini'Stoch Companies — Failure to Record Articles — UaUUty as 
General Partners, — Hinds et al. v. BatHn et al.^ y> Atlantic Rep. 
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164 (Penn.). A contract was entered into between the plaintiffs 
and the Scranton Match Co. before articles of association had 
been recorded. Such contract was in the nature of a proposal of 
the defendants, subject to approval after the joint-stock company 
had recorded its articles of association. Such approval was made, 
and, subsequently, the company went into liquidation. The de- 
fendants were not, therefore, liable as individuals or general 
partners under the existing circumstances of delay in recording 
the articles of association, after commencement of the contract 
relations. 

NEGOTIABLE PAPER. 

Promissory Note — Action by Indorsee — Failure of Consideration. — 
Merchants' 6* Planters' Bank v. Millsaps^ 15 South. Rep. 659 (Miss.). 
When, by statute, the maker of a note is allowed to plead want or 
failure of consideration to an action by the indorsee, he is not 
bound to pay a note, for which the consideration has failed, even 
though he has obtained an extension of time from the indorsee, 
provided he makes no promise to pay, to secure such extension. 

Alteration of Note — Browning v. Gosnell et aL^ 59 N. W. Rep. 340 
(Iowa). The signiog of a fully executed and delivered note, by a 
stranger, is such an alteration as to discharge previous signers, if 
they have had no notice, and such stranger may be held on the 
note. 

Attachment— Action by Sheriff on Note— Defenses.— Nichols v. HUl^ 
19 S. E. Rep. 1017 (S. C). All defenses may be set up to an 
action, by a sheriff, on a note taken by attachment, which could 
be set up by the defendant in the attachment suit. 

Action on Note— Defenses.— Hulley v. Chedic et al.^ 36 Pac. Rep, 
783 (Nev.). The defense of revocation, by subsequent recovery 
of a gift made causa mortis^ of a note transferred by indorsement, 
may be made by the donor alone, as the gift is merely voidable. 
The right of payment on such a note may not be challenged by 
the maker or his creditors. 

Liability of Drawer on Certified Check. — Cincinnati Oyster and Fish 
Co. V. National LafayetU Bank, 36 N. E. Rep. 833 (Ohio). It is 
no defense to an action on a check, which had been presented at 
the bank on which it was drawn, within a reasonable time and 
due notice sent to the drawer of its non-payment, owing to the 
insolvency of said bank, that such check had previously been 
certified by said bank. 
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CONSTITUTIONAL LAW. 

Act to Reimburse Public Officer— When Public— VaUdity.—McCUl- 
land. Trustee et al. v. State ex rel Speer, 37 N. E. Rep. 1089 (Ind.). 
The Act, April 8, 1885, to reimburse a certain township trus- 
tee, by taxation of the township, for money lost by him by the 
failure of a bank in which it was deposited, and to release him 
and the sureties in his bond from liability, is inoperative and void, 
because the legislature has no power to raise money by taxation 
for private objects and purposes, but only for public purposes; 
especially where the money lost by the failure of the bank belonged 
to a fund which was not raised by taxation; also that part of the 
Act relating to a release of the trustee and his sureties in his bond 
from liability violates the Bill of Rights, which provides that no 
law impairing the obligation of contracts shall be passed. 

Trade-Mark.— Cohn v. People, 37 N. E. Rep. 60 (111.). A Statute 
of Illinois entitled, **An Act to Protect Associations, Unions of 
Workingmen, and Persons in Their Labels, Trade-Marks and 
Forms of Advertising," is not unconstitutional as granting special 
privileges to certain associations contrary to the Illinois Constitu- 
tion, as it gives the right to all associations whether composed of 
workingmen or not. A cigar label, which states that " the cigars 
contained in this box have been made by a first-dass workman, a 
member of the Cigarmakers' International Union of America, an 
organization opposed to inferior, rat-shop, coolie, prison, or filthy 
tenement house workmanship," is not illegal, as being immoral, 
or against public policy, because the label attacks no other cigar 
manufacturer but commends the cigars to which it is attached. 

Priu Fighting— Glove Contest— Athletic Club— Forfeiture of Char- 
ter, — State V. Olympic Club, 15 South. Rep. 190 (La.). Where 
a criminal statute makes what is commonly called prize fighting a 
misdemeanor punishable by fine and imprisonment, but contains a 
provision that the statute ^all not apply to exhibitions and glove 
contests between human beings which may take place within the 
rooms of regularly chartered athletic clubs, it is a question of fact 
for the jury or court to determine whether any given contest or 
series of contests are prize fights or glove contests; and the court 
will not disturb a finding of the jury as to the fact Moreover, if 
such contests are violative of good morals and of a sound public 
policy, the remedy comes within the power of the legislative 
department of the government, and the court cannot on these 
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grotinds annul the Charter of a Corporation for doing acts per- 
mitted by the Legislature. 

Trial by Jury.—StaU v. GriJUin, 29 Atl. Rep. 414 (N. H.). 
The law of New Hampshire requiring an appellant from 
a sentence of a justice of the peace to pay certain fees, is not an 
infringement of the constitutional right to a trial by jury, as the 
amount of such fees is less than the amount of those required by 
the Act of 1 7 18, which was in force at the time of the adoption of 
that provision of the constitution, and the trial by jury secured to 
the subject by the constitution is a trial according to tiie course of 
the common law, and the same, in substance, as that which was 
in use when the constitution was framed. 

CRIMINAL LAW. 

Burglary— Evidence.— State v. Valwell^ 29 Atl. Rep. 1018 (Vt). 
On a trial for burglary the State proved that two of the defend- 
ants entered a house and stole property, while a third remained 
in their wagon. Evidence that earlier in the same night the latter 
participated with them in burglarizing another house was held 
admissible, as tending to show that he was cognizant of the sec- 
ond crime. 

Homicide — Dying Declarations. — Boulden v. State^ 15 S. Rep. 341 
(Ala.). Statements of the deceased sought to be introduced as a 
dying declaration are not necessarily inadmissible because death 
did not occur imtil two months after they were made. 

Criminal Jurisdiction — Division of County — Effect of Pending Prose- 
cution. — People V, Stokes^ 37 Pac. Rep. 207 (Cal.). While a criminal 
prosecution was pending, that part of the county in which the 
offense was committed was organized into a new county, and the 
prosecution was dismissed. Afterward the defendant was tried 
and convicted in the new county, which on appeal was held to 
have jurisdiction of the offense. 

Evidence — Recalling Jury — Additional Instructions. — SUste v. Hctle^ 
59 N. W. Rep. 281 (Iowa). Upon the jury being called in to 
receive additional instructions from the Court defendant and his 
counsel were not present Reasonable efforts having been made 
to find them, but without success, the instructions were delivered. 
Held that their absence was not tmder such circumstances ground 
for a new trial. 

Extradition. — Carr v. State^ 16 S. Rep. 150 (Ala.). A person 
who has been surrendered by one State to another upon requisi- 
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tioiiy may be tried for an offense other than that designated in the 
requisition before being tried for the latter, or allowed to retnm 
to the State which surrendered him. 

False Ifnprisonment — Evidence — Damages, — Sandum ei al. v. WeUs^ 
26 S. W. Rep. looi (Tex.). When a case of false imprisonment 
occurs, the sureties of the constable serving the process, are not 
liable unless it can be definitely proved that he was acting within 
his special and legal authority. The court held further that the 
character of the business of the person distrained should also be 
considered in estimating damages. That the mental suffering 
endured is a matter of fact for the jury, and no testimony of a 
witness as to it is admissible. And that the thoroughly honest 
intent of the constable is admissible as a mitigating cause. 

GENERAL CASES. 

Action an Note — Joint Liabiiity. — Stevens et al. v. Catlin^ 37 N. E. 
Rep. 1023 (111.). Upon the death of one of four joint parties to a 
promissory note, it was claimed that the surviving promisors 
cotdd not be sued jointly. The Court held that the death of one 
did not affect the liability of the remaining parties to the note. 

Damages — Materials for Building — Delay in Furnishing — Injury to 
Building by Rains. — Carnegie^ Phipps a* Co. (Limited) v. Ifolt^ 58 N. 
W. Rep. 623 (Mich.). Plaintiffs sold to defendant steel pillars and 
beams for a building, to be furnished upon ''reasonable notice" 
as ordered by defendant's architect. Defendant sought damages 
for delay in ftunishing such materials, on the gfround that this 
delay postponed the completion of the building until January ist, 
and that in December heavy rain-storms filled the basement with 
water, causing the foundation to sink on one side, and also that 
the walls being wet the plastering was affected. The Court held 
that the injury to the building from the rains was too remote to 
constitute an element of damage, and that the drenching of the 
building by a December rain-storm was not an ordinary proximate 
and direct restdt of plaintiffs' delay, as a rain-storm might have 
come in any other month as well as in December. 

Res Judicata — County Swamp Lcmds — Validity of Contract, — Wm. 
Brown Estate Co. v. Wayne Co., 27 S. W. Rep. 322 (Mo.). The 
Supreme Court, in an action between third parties upon matters 
involved in a contract for the sale of swamp lands, assumed the 
contract to be valid. The same court, in a subsequent suit 
involving the nature of the contract, declared it void. The plain- 
tiff thereupon brought suit to compel its performance, alleging 
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that, as he had acted upon the belief that the first decision was an 
affirmation of its validity, he was within the protection of that 
clause in the Constitution which provides that the obligation of 
contracts shall not be impaired by any State. Held, that the 
question as to whether the contract was void or not, was subject 
to the final determination of the court, a previous assumption of 
its validity having no effect as against the final decision, and that 
the plaintiff was not within the protection of the constitutional 
provision. 

Riparian Rights-~^^High Water Mark'' — Assessment of Benefits. — 
Carpenter et al. v. Board of Commissioners of Hennepin County^ 58 
N. W. Rep. 295 (Minn.) An assessment for benefit on lands 
actually damaged by the proposed ^* beneficial measure" was held 
to be void, and the right of the State, in aid of navigation, to 
maintain the water of a lake up to ordinary ''high-water mark" 
without compensation to riparian owners, turns on the construc- 
tion of the term "high-water mark." For fresh-water rivers and 
lakes, ''high-water mark" was held to be a line separating land 
valuable for pasturage and agriculture from that rendered useless 
by frequent action of the water, a line co5rdinate in no case with 
unusual or extraordinary high-water mark. 

Roads — Dedication — Prescription. — Jones v. PkUUpSy Road Overseer^ 
26 S. W. Rep. 386 (Ark.). The appellee was granted an order 
restraining the appellant from obstructing a portion of the public 
road, alleged by him to be under his supervision, to which the 
appellant excepted and appeals. Although the appellant permit- 
ted the public to use the road which was on her soil, the Court 
could discover no intention or acts on her part to make a dedica^ 
tion. The main contention of the appellee was "that the public 
had acquired a right by prescription — ^by continuous, iminter- 
rupted and adverse use for more tiban a statutory period." Inas- 
much as the owners have never ceased to keep gates and fences 
where it enters the field on either side, they have never ceased to 
exercise dominion, absolute or qualified. 



Digitized by 



Google 



BOOK NOTICES. 89 



BOOK NOTICES. 

UnderhiU on Evidence. By H. C. Underhill of the New York 
and Brooklyn Bar. One volume, 8 vo., law sheep, 691 pages. 
Price, $6.00 net T. H. Flood & Co., Chicago. 

The "main object" of this volume is stated to be **to present 
in a concise and clear narrative a reasonably comprehensive state- 
ment of the rules and principles of the existing law of evidence 
for the use of students of law pursuing their studies in law schools 
or elsewhere." Instructors of law students have long felt the 
need of a new text book in that field where ' 'Greenleaf on Evidence'* 
has hitherto held supremacy. The inexorable law of evolution 
has not spared the rules of evidence, but on the contrary has 
found in them peculiarly susceptible material, and the text book 
last referred to in its many editioned and endlessly foot-noted 
efforts to keep the pace is no longer a model text-book. It has a 
noble history and distinguished merits, but when the modem foot- 
note rises up too frequently to call the ancient text untruthftd, 
the students lose interest in the subject. The volume tmder 
review therefore seeks to enter a field which is by no means fully 
occupied. It shows also the results of a studious effort to fulfill its 
prospectus. Its order of treatment, it is true, does not seem to 
us entirely logical, but we observe that neither courts nor lawyers 
often agfree as to what is logical in that connection. Its style is 
perspicuous and its law appears to be contemporaneous and good. 
Its author, however, has not studied the Connecticut reports ex- 
haustively, else Farrellv. H. R, R. Co.^ 60 Conn. 239, would have 
been cited upon the question as to when negligence is matter of 
law and when matter of fact, and Fay v. Reynolds^ 60 Conn. 217, 
as to the force of the so-called presumption of innocence in civil 
cases involving proof of crime. The rule in York's case is also 
conspicuously absent. The chapters on Expert and Opinion Evi- 
dence, Privileged Communications, Judicial Notice, and Compe- 
tency of Witnesses, are modem and valuable. Realizing that to 
the average student the brief and juiceless precision of Stephen is 
not so attractive and therefore not so profitable as the more com- 
panionable style of Greenleaf, the author has not neglected to 
expand his text with ai>posite illustrations and modest literary 
effects. The book is easy to read. It shows also — and this is a 
much needed feature in such books — ^how the rules of evidence 
are applied in actual practice; how to conduct an examination in 
court; how to get, use, support and attack witnesses, and, in 
short, gives much practical advice in that direction for which a 
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beginner may well be grateful. It appears to be a valuable 
treatise and one which in actual use will demonstrate its right to 
an existence. This is sufficient praise for any modem law book. 

The Law of Etmneni Domain in the United States. By Carman 
P. Randolph. One volume, 8 vo., law sheep, cxxv+462 pp. 
Price I5.50 net Little, Brown & Co., Boston, 1894. 

This is a learned and scholarly monograph on a subject which 
increases in importance with the material progress of our country, 
and which interests every property owner in the United States. 
Eminent domain is the right of the State to take private property 
for public use on pajonent of compensation. The extension of 
our highways, the expansion of our steam and electric railroads, 
together with the vast engineering schemes for the reclamation of 
swamp lands, and the irrigation of arid lands, are but a sugges- 
tion of the innumerable progfressive movements which are con- 
stantly demanding of the State an exercise of the eminent domain. 
As a result of the constant and varied application of this right a 
great body of law has been created. Mr. Randolph has written 
this book for the purpose of presenting the principles of this law, 
and the rules governing its application. The first chapter con- 
tains a brief historical sketch of the rise and development of the 
right of eminent domain in this and foreign countries, with a com- 
parative view of this power and kindred powers. The subject is 
treated clearly and interestingly, and forms an admirable intro- 
duction to the thirteen subsequent chapters, which discuss among 
other topics, the Jurisdiction of the Pederal and State Courts, and 
the Effect of the Pederal Constitution on State Eminent Domain; 
Public Use, with an analysis of what constitutes public purpose and 
who determines it; the Authority to Condemn Property, with its 
exercise by and qualification of agents; Interference with Private 
Property in furtherance of Public Purpose, and Compensation and 
Damages. The author also discusses very fully the rules of pro- 
cedure by which the rights and obligations incident to the exercise 
of the eminent domain are enforced, together with the legal and 
equitable remedies for wrongful interferences with property under 
cover of the public interest. Mr. Randolph's style is clear and 
forcible and his volume shows conscientious and laborious re- 
search. He has given a dear presentation of the general {Min- 
dples of the law of eminent domain applicable to all the states, 
and not mere local interpretations of the law, and has supported 
his statements by dtations of only those cases that he has person- 
ally examined. The work will be accepted by the profession as a 
trustworthy, authoritative statement of the law, and a valuable 
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addition to the literature on this subject The book is indexed 
thoroughly, and the paper, typography and binding are of the 
best 

BUSS OH Code Pleading. A Treatise upon the Law of Pleading 
under the Codes of Civil Procedure, etc. By Philemon Bliss, 
LL.D. Third Edition, Revised and Annotated by B. F. John- 
son, B.S., LL.M. One volume, 8vo., law sheep, xxxv.+ Sop pp. 
$6.00 net. West Publishing Co., St Paid, 1894. 

Judge Bliss* work on **Code Pleading" has been in constant 
use by the profession and by instructors in our leading law schools 
for a number of years, and needs no words of introduction and 
commendation. It is an analytical, logical and philosophical pre- 
sentation of the fundamental principles of code pleading, and 
embodies the results of long years of study. The author wrote 
with a two-fold purpose, first, to make the work a practical one by 
giving the rulings of courts which have been called on to give a 
construction to the provisions of the code, and second, to present 
to the members of the bar the scientific aspect of the code by giv- 
ing the foundation and object of its rules. The work is divided 
into two principal parts, Of the Action and Of the Pleadings. 
Under the former are considered the Nature and Form of Actions, 
and the Parties to the Action, and under the latter, which composes 
the body of the work, are considered. Title, Statement and Relief, 
with rules governing what should not, and what should be stated, 
and the manner of stating; The Answer, with the subdivision of 
Denial, Defense of New Matter, and Counter-claim; The Reply; 
and Remedies for Defective Pleading, subdivided under Demurrer, 
Answer, Motion and Amendment Mr. Johnson, the editor of this 
third edition, has preserved substantially the text of the former 
editions, but has increased the value of the work as a book of 
reference by embodjring the subject matter of each paragraph in a 
single prefatory sentence, in conspicuous black type, and by the 
addition in large type, of leading cases which have been cited and 
approved by coiurts of high authority. In the notes many new 
topics of recent development are considered and discussed, and a 
valuable chapter has been added, on the subject of Extraordinary 
Legal Rem^es. The mechanical features of the book are all 
that could be desired. 

OuiUne Study of Law. By Isaac Franklin Russell, D.C.L., 
LL.D., Professor in the University of the City of New York. 
Bound in sheep, 270 pages. L. K. Strouse & Co., New York, 
1894. 

This little voltune contains a summary of a course of lectures 
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delivered by its author before a class of non-matriculants. The 
introductory lectures are devoted to a study of the nature of law, 
and the subsequent ones to the divisions and subdivisions into 
which law is usually divided. The author reveals a breadth of 
knowledge that forms a rich back-ground to the terse but clear 
statements which characterize each lecture. It is an excellent 
book on elementary law. 

The Anurican Digest (Annual, 1894) September i, 1893 to 
August 31, 1894. Prepared by the Editorial Staff of the lJ{ational 
Reporter System. West Publishing Co., St. Paul. October, 
1894. 

This huge volume of 5431 pages, contains a digest of the 
decisions of the principal courts of this country, together with 
notes of English and Canadian cases. The decisions are arranged 
under topics and sub-topics, and by an elaborate system of gen- 
eral and specific cross references, one may turn in a moment to 
the particular paragraph of a decision, for which he is seeking. 
At the end of the volume is a valuable table of cases that have 
been overruled, criticised, followed and distinguished during the 
year. The task of preparing this work must be herculean, and 
the West Publishing Co. deserve tlie congratulations and thanks 
of the profession on the thoroughness with which it is performed, 
and the promptness with which it is issued. The volume is 
printed in clear type and bound substantially, and is capable of 
resisting the severe handling it is sure to receive. 

Principles of the Law of Real Property. By the late Joshua Wil- 
liams. The 17th Edition, Rearranged and Partly Re- written by 
his son, T. Cyprian Williams. With American Notes by Harry 
B. Hutchins, Professor of Law in Cornell University. Law 
sheep, lii. + 8i3 pages. Price, $4.00 net. Boston: The Boston 
Book Co., 1894. 

Very few books of an elementary character, treating a single 
subject of law, have stood so successfully the test of time as 
Joshua Williams* work on Real Property. The first edition 
appeared a half-century ago and was immediately recognized as a 
scholarly and masterly treatment of the subject. The author, by 
taking a mean course between elaborate detail and a bare state- 
ment of principle, produced a work that was readable and intelli- 
gible to students possessing no previous knowledge of law. His 
presentation of the logical and historical development of the law 
on this subject did much to free the mind of the erroneous, but 
quite prevalent opinion that the law of real property was simply a 
compilation of technical, arbitrary and unreasonable rules. This 
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new edition by the author's son embodies the substance of every- 
thing contained in the earlier editions, and in addition contains a 
brief and clear explanation of the modem changes in the English 
law of real property. Prof. Hutchins, in recognizing the value of 
this work to American law students, has added thereto full and 
complete American notes, in which he points out whatever of the 
English text is not of practical importance in the United States, 
and the statutory changes peculiar to this country, together with 
the radical changes in the common law. The book is well bound 
and clearly printed, and will prove valuable not only to law 
students but also to general readers desiring a knowledge of the 
laws of real property. 

A TreoHsi an General PracHce. Containing Rules and Sugges- 
tions for the Work of the Advocate in the Preparation for Trial, 
Conduct of the Trial, and Preparation for Ai>peal. By B]rron K. 
Elliott and William F. Elliott. Two volumes, 8vo. bound in 
sheep. Price $13.00 net. The Bowen-Merrill Co., Indianapolis 
and Kansas City, 1894. 

These two volumes, which are an enlargement of a former 
book of these authors, covers the entire work of the advocate in 
the preparation and trial of the cause. They begin with the first 
step in gathering the facts, and follow the proceedings through 
the preparation for trial, the conduct of the trial and the prepa^ 
ration for appeal. The authors, the elder of whom is a man of 
wide learning and general culture, and who was for many years 
the chief justice of the Supreme Court of Indiana, have brought 
to their work the ripe judgment that comes from years of expe- 
rience at the bar and the bench. The first volume is devoted to 
the advocate's work out of court preparing for trial, and the wis- 
dom, experience and keen observation of the authors appear in the 
valuable suggestions contained in the opening chapters entitled. 
Learning and Preparing the Pacts; Ascertaining and Preparing 
the Law of the Case; and The Theory of the Case. The second 
voltune treats of the advocate's work in court during the trial, and 
contains among its many excellent chapters three that are espe- 
cially valuable for their cogent advice: The Address to the Jury, 
Arguments of Questions of Law, and Fallacies and Artificies. 
The work is written ostensibly for young and inexperienced advo- 
cates, but the two volumes are so replete with valuable advice and 
practical suggestions, and are written in such a bright, animated 
vein, with apt illustrations and amusing anecdotes, that they 
will prove fascinating to the old retired practitioner who has 
fought his legal battles, as well as instructive and helpful to the 
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yotmg advocate on the eve of battle. The literary style is fresh 
and delightful and the volumes are in striking contrast to the dry, 
technical works that make up the greater part of every legal 
library. They are well bound, clearly printed, and eflEectively 
indexed, and should prove of great value to young lawyers, and 
full of suggestions to older practitioners. 

Trial Procedure. A Treatise on Procedure in Civil Actions 
and Proceedings in Trial Courts of Record under the Civil Codes 
of all the States and Territories. By John C. Fitnam. Law 
sheep, liii.+867 pp. Price |6.oo net. West Publishing Co., 
St. Paul, 1894. 

An article recently read before the section of Legal Education 
of the American Bar Association, by one who had made a 
close examination of the points involved in the decisions of our 
appellate courts, contained the statement that '* nearly one-half of 
the questions carried to and decided by the courts of appellate 
jurisdiction in this country, were questions arising out of disputes 
as to the prop^ method of bringing before the courts the merits 
involved in the original differences. That is to say, substantially 
one-half of the time, expense, and labor incurred by our highest 
courts in determining the legal questions they could not evade, 
was spent in correcting the mistakes of lawyers, in teaching lawyers 
hew to practice law.** Can there be a more forcible presentation of 
the great need of accurate works on the subject of procedure and 
a stronger plea for a more thorough study of the rules and prin- 
ciples of the subject by members of the Bar. This valuable work 
of Mr. Fitnam aids to a great extent in supplying this need, and 
its close study will prove of inestimable value to a practitioner. 
The author has embodied in this volume the fruit of an exhaustive 
study of the codes of the various code States and an examination 
of all relevant cases, and he has discussed tersely and forcibly all 
the questions of procedure that are apt to arise during a trial. 
The work is admirably arranged. The first twenty-three chapters 
are devoted to a discussion of courts, their jtirisdiction, organiza- 
tion, powers and officers, and to a consideration of the powers of 
special judges, the appellate jtuisdiction of trial courts, and the 
proper steps to be taken by each party under the various circum- 
stances that arise during the pendency of the action. The sub- 
sequent chapters treat of summons and subsequent procedure to 
the end of the action. The volume deserves a place in every 
library. 
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The Green Bag^ November^ 1894. 

Charles P. Daly (with portrait), - - - A. Oakey HaU 

The Right to Priyacy. 

Old Coanecticat Trial Justices. 

Madness and Crime. 

Contrasts in English Criminal Law: I.. Illnstrated, Hampton L. Carson 

L^al Reminiscences: VIII., The Beauties of Chancery, L. £. Chittenden 

Seven Ages of the Lawyer (in verse), - Edward A. U. Valentine 

The Court of Star Chamber: IX., - - - John D. Lindsay 

Old World Trials: VII., Reg. v. Constance Kent 

The Eloquence of Silence. 

Justice in British Honduras. 

The Lawyer^s Easy Chair, - • . . Irving Brown 

Central Law Journal^ 1894. 

Oct. s* Injuries Sustained in Wrongdoing, - Oscar Hallam 

tM. Who may be Appointed Guardians, - Nathan Newmark 

ig. The Province of Juries in Criminal Cases, Ward B. Coe 

jd The Servant of One Master as the Special Servant 

of Another, .... Lyne S. Metcalf , Jr. 
Nov. M. Criminal Libel— Changes in the Rules of Evidence 

and Burden of Proof, - - Samuel Maxwell 

9. The Character of the Evidence Required to Con- 

vict of Adultery, ... Arthur P. Will 

I&. Limitations on the Value of Human Life, Jas. J. H. Hamilton 
Mj. Payment of Forged Check or Note, - W. W. Thornton 

JO. Criminal Indictments as Published by Codes, 

Lyne S. Metcalf, Jr. 
The YaU Review^ November^ 18^4. 

Comment — The Money Problem Simplified; The Baltimore 

Plan; History and Political Science in Yale College. 
The Railroad Strike in California, - - - Thomas R. Bacon 

Recent Tendencies in Economic Literature, - Arthur T. Hadley 

The Connecticut Intestacy Law, ... Charles M. Andrews 
The Manchester Ship Canal, ... Edward Porritt 

Currency and State Banks, - - • - Alfred L. Ripley 

Albany Law Journal^ i8p4. 

Oct. 6. Standards of Legal Education in the West, John D. Lawson 
ij. Limitation of Recovery in Actions for Negligence 

causing death, ... Geo. A. Benham 

Advantages of a Study of the Fundamental Prin- 
ciples of Legal Science to Business Men. 
JO. Mines and Minerals, ... James M. Kerr 

^. Who are Entitled to Hold Lands, - James M. Kerr 

N4fv. J. Preferential Assignment in New York, Elbridge L. Adams 

10. Should the Code of Civil Procedure be Revised, 

Condensed and Simplified? - - J. Newton Fiero 
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Nov. if. Enlargement of Devise of Real Estate. James M. Kerr 

94. Cutting Down Pees, ... James M. Kerr 

Compulsory Pilotage, - - - J. E. Gray HiU 

Dec. /. Power of the New York Legislature oyer Local 

Officers under the Constitution of 1894, Roger Foster 

The Minnesota Law Journal^ September ^ 18^4. 

The Law of Positive and Negative Testimony in Accident 

Cases. N. M. Thygeson 

The Law of Non-Suit, .... John F. Kelly 

October^ 1S94. 

The Law of Positive and Negative Testimony in Accident 

Cases— Part IL, ..... N. M. Thjrgeson 

The National Bankruptcy Law, - - • J. M. Hawthorne 

Michigan Law Journal^ October^ ^Sp4. 

Arbitration of Labor Troubles, ... Moses Taggart 

Historical Corea in Relation to China and Japan, Toraso Kikuchi 

November ^ iSp4. 
The Courts of Judea, ... Prol Jerome C Knowlton 

Public Policy, .... Robert Clowry Chapman 

The New Jersey Law Journal^ October^ ^894. 

Dissenting Opinion, Mr. Justice Bradley, - A. Q. Keasbey 

November^ 1894. 
The Courts of New Jersey: Some Account of their Origin and 
Jurisdiction. 

American Law Review^ September-October^ ^8^4. 

The Year in its Constitutional Aspects: The Lawyer as a 

Teacher and a Leader. 
The True Professional Ideal 
The American Legislature. 
The Industrial Method v. Legal Education. 
The Late Lord Chief Justice Coleridge. 
The United States Chinese Exclusion Act 
Is a ** Declaration of War Necessary?" 

The Counsellor^ October^ iSp4L 

Some of the Limitations and Requii^ments of Legal Educa- 
tion in the United States, ... Edmund Wetmore 
November^ 1894. 
The Doctrine of Patent Equities as affecting the Rights of the 

Assignee in an Assignment of a Chose in Action, Oswald N. Jaooby 
The Law of Mortmain, .... W. G. Davies 

Harvard Law Review^ November^ ^894. 

The Origin of Uses, .... p. w. Maitland 

Ptower of a State to Divert an Inter-SUte River, j ^nSdi^^S 

The Theory of Inheritance, ... James M. Morton, Jr. 

Northwestern Law Review^ October^ 1S94. 

The Right to Privacy, - - - Herbert Spencer Hadley 

Politics and the Supreme Court in South Carolina, Hubert B. Page 
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CLASSIFICATION OF CORPORATIONS. 



The growth, and development of corporate agencies in connec- 
tion with public affairs as well as in the commercial and manufac- 
turing enterprises of the day, is one of the marked features of the 
present era. As a natural result thereof there has come about a 
change in the classification of corporations, and as our reasoning 
and judgment are largely influenced by the terms used in defining 
the subject matter, it is highly necessary that the terminology 
used in describing the different classes of corporations should be 
sufficiently accurate, or otherwise we may be misled in our conclu- 
sions. At the present time, courts and textwriters do not seem 
to be fully agreed upon the distinction existing between public 
and private corporations, and hence we constantly find the term, 
quasi public, used to describe a large class of corporations which 
do not seem to be properly defined as private. 

In the Dartmouth College Case (4 Whe^ton 517) one of the 
main questions at issue was the character of the corporation, 
created by the letters patent issued by the King of Great Britain, 
and known by the name of Dartmouth College. In the opinions 
delivered in that case by Chief Justice Marshall and Justice Story 
are to be found the divergent views which still tend to create con- 
fusion on the question of the difference between public and pri- 
vate corporations. Thus, in the opinion of Justice Story we find 
it said that, '' Another division of corporations is into public and 
private. Public corporations are generally esteemed such as 
exist for public political purposes only, such as towns, cities, par- 
ishes and counties; and in many respects they are so, although 
they involve some private interests; but strictly speaking, public 
corporations are such only as are founded by the government for 
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public purposes where the whole interests belong also to the gov- 
ernment. If, therefore, the foundation be private, though under 
the charter of the Government, the corporation is private, how- 
ever extensive the uses may be to which it is devoted, either by 
the bounty of the founder, or the nature and objects of the insti- 
tution. For instance, a bank created by the Government for its 
own uses, whose stock is exclusively owned by the Government, 
is in the strictest sense, a public corporation. So, an hospital 
created and endowed by the Govenmient for general charity. 
But a bank whose stock is owned by private persons is a private 
corporation, although it is erected by the Government, and its 
objects and operations partake of a public nature. The same 
doctrine may be affirmed of insurance, canal, bridge and turnpike 
companies. In all these cases, the uses may, in a certain sense, 
be called public, but the corporations are private; as much so, 
indeed, as if the franchises were vested in a single -person." 

Thus it appears that Justice Story places the distinction 
between public and private corporations in the question whether 
the funds needed to sustain the corporation and accomplish its 
purposes are furnished from private or public sources. Instead 
of regarding the nature of the powers conferred upon the corpo- 
ration, and the chief objects and purposes sought to be accom- 
plished in its creation and maintenance, the learned Justice gave 
preeminence to the minor consideration of the immediate source 
from which the fimds necessary for the operation of the corpora- 
tion were derived. According to his view of the question, if a 
corporation is created by the State or National Government to 
build and operate a canal, turnpike, or railway, and the stock is 
owned by the Government, then the corporation is public, but if 
the stock is owned by individual citizens, then it is private. The 
matter of the ownership of the stock may be viewed in two 
aspects: i. That it indicates the source whence the money used 
for the corporate purposes was derived, 2. That it indicates 
wherein the governing or controlling power of the corporation is 
lodged. Even if it were true that in all cases the money expended 
in furtherance of the corporate purposes was derived from the 
stockholders or by sales of the capital stock, it does not seem that 
this should be deemed to be the controlling element in determin- 
ing the classification of the corporation. As an illustration, sup- 
pose the legislature of a State should create a corporation to 
undertake the building and operation of a highway for the use of 
the public, the money needed for the original building of the 
highway being raised by taxation in the ordinary method, and the 
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money needed for the maintenance and operation of the highway 
being provided for by tolls charged upon the persons and prop- 
erty transported over the same. In such a corporation there 
would be neither stock nor stockholders. Suppose at the same 
time the Legislature should create a corporation for the purpose 
of building and operating a similar highway for public use, and 
for the purpose of raising the money for the original construction 
of the highway, the corporation should be authorized to issue and 
sell capital stock, and for the purpose of meeting the expenses of 
operating the highway after its construction, and to pay a divi- 
dend upon the capital stock, the corporation should be empowered 
to charge and collect tolls upon the persons and property trans- 
ported over the highway. According to the view of Justice Story 
one of these corporations would be public, and the other private, 
and yet wherein would there be any substantial di£Eerence 
between the two? In the one case the money needed for the 
original construction of the highway would be procured from the 
taxpayers at large, and any surplus left, after applying the tolls 
collected to the payment of expenses, would enure to the benefit 
of the taxpayers in that it would be paid into the public treasury. 
In the other case, the money used in the construction of the high- 
way would be procured from those purchasing the stock, and the 
surplus would enure to their benefit. In this view of the matter, 
in tJie one case, the taxpayers would be the real stockholders, in 
the sense that they furnished the money used for corporate pur- 
poses, and in the other case the stockholders would be the more 
limited number who by purchasing the capital stock had furnished 
the funds for the original construction of the highway, but in both 
cases the money would be derived from the individual citizens. 
Furthermore, it is well known that, in these days, the money 
needed for large corporate enterprises is not usually derived from 
sales of capital stock, but rather from the sale of corporate mort- 
gage bonds, the stock being manipulated for other purposes, so 
that it cannot be truthfully said that the ownership of the stock 
indicates the source whence the money used for corporate pur- 
poses was in fact derived. Neither does the ownership of the 
stock necessarily confer upon the stockholders the power to con- 
trol or govern the corporation. Usually it is true that the stock- 
holders do possess the power of electing the directors or managers 
of the corporation, but this is not essential to the existence of the 
corporation. The legislative grant of corporate rights, forming 
the charter of the corporation, may place the power of control in 
a named board of directors, and may provide for its continuance 
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irrespective of the wishes of the stockholders. In other words, it 
is not an essential element of corporate existence, that the control 
of its a£Eairs shall be placed in the hands of the stockholders. If 
the distinction between public and private corporations is to be 
found in the ownership of the stock, then it would be true that 
the one corporation might upon one day be a public and the next 
day be a private corporation, in that the government owning the 
stock in the first instance might sell it to private parties. The 
mere ownership of the capital stock or the source from which the 
corporate funds are derived are not, therefore, the tests for deter- 
mining the character of the corporate body. The true test is 
indicated in the opinion of Chief Justice Marshall, wherein, after 
stating that the funds for the support of the institution were fur- 
nished by private individuals, the learned Chief Justice continues: 
** Do its objects stamp on it a diflEerent character ? Are the trus- 
tees and professors public officers, invested with any portion of 
political power, partaking in any degree in the administration of 
civil government, and performing duties which flow from the sov- 
ereign authority? ♦ ♦ ♦ A corporation is an artificial being, 
invisible, intangible, and existing only in contemplation of law. 
Being the mere creature of the law, it possesses only those prop- 
erties which the charter of its creation confers upon it, either 
expressly, or as incidental to its very existence. ♦ ♦ * But 
this being does not share in the civil government of the coimtry, 
unless that be the purpose for which it was created. ♦ ♦ ♦ The 
character of civil institutions does not grow out of their incorpo- 
ration, but out of the manner in which they are formed, and the 
objects for which they are incorporated, ** In other words, if a civil 
institution is created in the form of a corporation for the purpose 
of partaking in any degree in the administration of civil govern- 
ment, or in the performance of duties which are governmental in 
their nature, and to that end the corporation is clothed with 
powers not possessed by the private citizen, then the corporation 
is public and not private. The true distinction between public 
and private corporations inheres in the objects and purposes they 
are created to subserve and in the character of the powers con- 
ferred upon them. Proper governmental powers, including the 
right of eminent domain, can be rightfully exercised only in fur- 
therance of some public purpose. A corporation that can be law- 
fully clothed with the exercise of governmental powers must be 
created to subserve a public purpose, and being created to that 
end, and endued with governmental powers, it is of necessity a 
public corporation, regardless of the fact that the stock therein, if 
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any such there be, is owned by private individuals. A corpora- 
tion, created for private purposes, does not exercise any govern- 
mental powers. The corporators, in their individual capacity, 
can exercise all the powers, strictly speaking, possessed by the 
corporation. Any private enterprise, lawful to be undertaken by 
a corporation, may be undertaken by the individual citizen. The 
act of incorporation confers certain privileges upon the corporate 
body, like that of continued succession or corporate immortality, 
not possessed by the individual corporators ; but in the case of pri- 
vate corporations, it does not confer any governmental powers, 
that is, powers beyond those possessed by the individual citizen. 
Neither corporations nor individual citizens can undertake the 
performance of a governmental duty, nor exercise governmental 
powers, imless authority so to do is conferred by the government, 
acting through its appropriate channels, and when acting in pur- 
suance of such authority, lawfully conferred, they are acting in a 
public capacity, and the corporation in such case, must be deemed 
to be a public corporation. Thus, we find that the true test is 
given by Chief Justice Marshall in his opinion in the Dartmouth 
College Case. What are the objects and purposes of the corpo- 
rate body? Is it created in order to participate to any extent in 
the administration of civil government or in performance of gov- 
ernmental duties, or to subserve the public needs? Is it, by rea- 
son of the purposes it is created to advance, clothed with the 
right to exercise or to call into exercise any governmental power, 
like that of the eminent domain? If so, then it is a public corpo- 
ration in the true sense of that term. 

In the reported cases, as well as in the text books, the term 
^^ quasi public " is in common use as a description of a large class 
of corporations engaged in public enterprises, such as canal, turn- 
pike, railway, gas, water and electric companies, and in the fur- 
therance of which they exercise, tmder their charters, sovereign 
or governmental powers. According to the view entertained by 
Justice Story in the Dartmouth College Case, such use of this 
term is strictly proper, as applied to all such corporations wherein 
the ownership of the stock is private. The use of the term, how- 
ever, clearly indicates that courts and text writers recognize that 
such corporations are in fact exercising sovereign powers for pub- 
lic purposes, and therefore must be dealt with as though they 
were public. In fact, according to the better view held by Chief 
Justice Marshall, corporations of this class are public and not pri- 
vate, and the use of the term ** quasi public in connection therewith 
should be discontinued, for it is apt to mislead, in that it affirms 
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that such corporations are private, whereas, in fact they are not. 

In the varied uses and purposes to which corporate powers 
and privileges are now applied, necessity exists for the adoption 
of some general terms of classification, which, when applied to a 
given corporation, shall describe with reasonable accuracy the 
character of the corporate body, having in view the objects and 
purposes of its creation, and tite powers conferred upon it. To 
that end, it is suggested that corporations be classified as Political^ 
Public^ and PrivaU. Political^ to include that class of corporations 
created to exercise delegated sovereign control over a defined sub- 
division of the State, like Cities, Towns, Parishes, Counties, 
School Districts and the like. Public^ to include that class created 
to aid in the performance of governmental public duties, or in sup- 
plying public needs, like companies organized to build and main- 
tain the public highways, or to furnish water and light for com- 
mon use, or otherwise to supply the public wants, and wherein, 
to enable the corporation to accomplish the object of its creation, 
there is conferred thereon the power to exercise the right of emi- 
nent domain or other sovereign power. And Private^ to include 
that class of corporations created to advance private enterprises 
and undertakings, which are not authorized to exercise any sove- 
reign power, but are in fact created only to confer privileges not 
available to the individual corporators. 

Oliver P. SHras. 

DuBUQUB, Iowa. 



Digitized by 



Google 



SLIP SHOD LEGISLATION. 103 



SLIP SHOD LEGISLATION. 



Sir Robert Peel expressed a general feeling when he remarked 
that he contemplated no task with so much distaste as the reading 
through an ordinary act of Parliament. A British statute it is 
necessary to admit is not, even at its best, exactly light literature. 
But American statutes at their worst conceal many an entertaining, 
and withal edifying, **quip and crank and wanton wile." Take, 
for instance, one of two of the statutes recently conspicuous before 
the public. The intent of one of them was to compel the spend- 
ing of a million dollars to damage the most beautiful park in the 
United States, by carving from it an inferior trotting track. Ac- 
cording to the enacting clause, this statute, like all others, set out 
in customary phrase that **the people of the State of New York, 
represented in Senate and Assembly, do enact as follows: ♦ * ♦." 
Could greater sarcasm be compressed into words ! When the people 
discovered the deed so treacherously done in their names by their 
<< representatives," they assembled in mass meeting and denounced 
the law so roundedly that the lawmakers — very diflEerent creatures 
from ** representatives" — ^precipitately introduced repealing bills 
to save their political lives. Then take a most important statute 
passed by the New Jersey Legislature, namely, the law to validate 
the presumptively illegal contract by which competing railways 
contrived to stifle competition and increase the price of coal, to the 
railways' profit and to the people's oppression. If the thing were 
lawful, the proposed law was unnecessary; if it were unlawful, 
that is a dull wit which, when helped by a robustly growing coal 
bill, cannot see the humor of having the unlawful thing made law- 
ful in the name of the people and by their agents. The field of 
national legislation is equally full of these merry jests. In the 
case of the McKinley bill, the President did not sign the bill the 
Congress passed. The sections relating to the tobacco rebate tax 
were omitted, although ordered in by repeated votes. This omis- 
sion is not humorous simply because it concerned the tobacco trade, 
but because it cast doubt over the entire bill. We will not tmder- 
take to defend the humor of it to tobacconists, nor yet to the scores 
of thousands of manufacturers who brought suit to have the courts 
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say whether the law was law.* Doubtless they laughed long and 
heartily while paying the customs gatherers and their lawyers. For 
other people to see the joke, a certain elevation of view is neces- 
sary. It is necessary to consider that a statute is, or should be, 
the most formal and solemn assemblage of words and ideas which 
man can frame. There is no comma even, which may not involve 
the liberty or fortunes of any man, and each for himself is bound 
by assumed knowledge of every phrase and letter. And yet, an 
entire passage dropped out of the most important statute passed 
by the nation's Solons, and nobody was — for the moment — aware 
of it. Some solemn people may not think this is funny at all. To 
them it may seem like juggling with dynamite. If such things 
not only may happen but do happen, where shall the limit of im- 
possible freaks of legislation be placed ? 

It must not be imagined that this exhausts the catalogue of 
curiosities of legislation. These are specified in detail only because 
they happen to be conspicuous. The inconspicuous errors, both 
of substance and form, are in number like the sands of the sea. In 
the Statutes of New York for 1891 are printed 49 asterisks denot- 
ing errors not chargeable to the printer. We cannot say how many 
errors there were without asterisks. In the preceding year there 
were 206 asterisks. In the charter of Gloversville alone were 14 
errors; in Plattsburgh's, 19. A score of sections were wrongly 
numbered, one House was dropped from the enacting clause of 
one chapter, and such words as ** alary," "pept," **docters*' and 
**temini" (salary, peptic, doctors, termini) were too numerous to 
be recapitulated. These are just plain, ordinary blimders, but 
some others disclose Handy Andy qualities resembling genius. 
Acts to amend acts are well nigh a majority of all, but only in a 
few cases are the latter acts amendatory of laws which have been 
repealed. One case is known where the act amends an act to 
amend an act which last act was repealed. It is by no means an 
infrequent diversion to renumber a statute and then proceed to 
amend by the original numbers. What shall be made of such 
hodge-podge ? And there are forty-three State Legislatures be- 
sides New York's and Congress. Surely the abundance and bad- 
ness of our laws amply oflEset the foreigner's jibe that the Amer- 
icans had forty religions but only a single soup. 

•Adjudicated in Field v. Clark. 143 U. S. 649. The Supreme Court here 
held that that act was law which was attested by the signatures of the Presi- 
dent of the Senate and the Speaker of the House, approved by the President, 
and deposited in the Department of State; that the journal of neither house 
could be introduced to vary an act so authenticated (see editorial) . — Eds. 
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The indictment is not yet complete. Such blunders are mere- 
ly facetiae. The crimes are naturally less notorious, though it may 
be doubted whether they are less frequent. An example of two 
must suffice. The citizens of Jersey City were recently summoned 
by a legal advertisement to vote upon a charter, which provided — 
among other things — for a non-partisan tax board. But in the 
engrossed act, which alone is the law, there is no such provision. 
Is it to be doubted that it once was there, and is it creditable that 
it was omitted by accident ? Again, the New Jersey railroads pro- 
posed for passage a law giving them omnipotent powers of con- 
demnation ; they could even take a street longitudinally according 
to this law. One honest man was watching to defeat it, when, to 
his amazement, he learned that it had passed unanimously — 42 
ayes; noes, none. Such was the printed record, but in the manu- 
script record of the clerk there was no such entry. The inquiry 
being pressed, it was learned that the bill was not moved by its 
introducer, but by the Speaker from the floor. He was so skillful 
that some members supposed they were voting for an amendment 
of no significance, while others were not aware that the bill was 
before the House. To speak of such traitorous legislation as 
** representative" is an abuse of language. 

These are merely samples of a great and growing evil. Ex 
pede HerctUem, If any one doubts that the case is serious and calls 
for strong and quick remedies, he should pursue the topic in the 
papers of Francis Wayland, before the Social Science Association, 
of David Dudley Field before the New York Bar Association, and 
of Simon Sterne before the the American Bar Association. There 
can be fotmd convincing precision and ample detail suited for the 
legal profession, but which must be taken for granted here. Each 
has a remedy which deserves approval, even though all together 
leave something to be said. Mr. Field, for instance, casucdly 
makes the unique suggestion that bills should not be engrossed, 
at least compulsorily. He does not support by argument an idea 
which will seem heretical and impracticable to many; but there is 
reason in support of it. The truth is, engrossing, like sealing, is 
a legal fetich, an anachronous survival of an unlettered age. Be- 
cause men were chosen to enact laws who could not write them, 
it was necessary to copy them out in a fair hand. There was no 
other way. And because, being written, not one-quarter of the 
legislators could read them, they were read thrice by the clerk 
before passage. In our times the readings are retained in form 
(though not in fact) and serve to mark increasing stages of matur- 
ity toward final passage. Thus the reading custom still has its 
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uses. But what use is served by engrossing which is not better 
served by printing, '* engrossing by machinery/' as has been held 
by one Lieutenant Governor ? Even good engrossers are subject 
to human frailties, and it is violating no confidence to say that good 
engrossers are not always found. Not to put too fine a point on it, 
the engrossed laws of New York, as filed for perpetual evidence 
in the State archives, are disgraceful proof that in scholarship and 
handwriting, some, at least, of the engrossers were not the equals 
of schoolboys. But, waiving this, engrossed writings are liable to 
vary from the origfinal in any letter, and can only be verified by 
much greater precaution than is necessary in the case of print. 
Thus, old laws were written like telegrams, without paragraphing 
or punctuation or numerals, so that it was artificially difficult to 
drop or insert an3rthing, and correspondingly difficult for the 
reader. This was such a nuisance that nowadays laws are en- 
grossed like well-edited '^ copy." But it is idle any longer to speak 
of the security of engrossing against falsification. There are sun- 
dry cases of *' accidental" variations bearing the appearance of 
profitable design, but there is one flagrant case worth, for the 
present purpose, all the others put together. In Alabama, three 
words were left out of a statute, the omission being so impor- 
tant and under such circumstances that an extra session seemed 
necessary. Whereupon, the honorable chairmen of several com- 
mittees, with the assent of the governor, erased three lines and 
rewrote them with the insertion, all being nicely spaced. If that 
could be done, what could not be ? The point is, skillful altera- 
tion of manuscript leaves no trace. Print cannot be altered so 
easily and secretly; and, if altered, tmnumbered ''proofs" exist 
by which to trace and detect the alteration. To be sure, it takes 
a little time to ''set" print; but so does it take time to engross; 
and as yet nobody has suggested the abandonment of engrossing 
in favor of enacting by stenography. The delay of printing need 
be no more than is wholesome; and certainly the enactment of a 
printed law, amended in an authorized hand, and properly certified 
by presiding officers, ought to meet every reasonable demand, for 
facility and security of legislation. That it would do much to 
amend errors of form, and increase the authenticity of enactment, 
is beyond question.* 

The suggestions of Messrs. Sterne and Wayland are more 
sweeping. The substance of their criticism is that legislation 

* Since this was written, action in the direction suggested, at Albany and 
Washington, emphasices an example for other capitols. 
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now is like an ex parte legal proceeding, the opposition not being rep- 
resented. No responsibility now attaches to the presentation of a 
law. Even the formality of an honorable member rising in his 
place in open session was burdensome in New York, and now, in 
that State, it is as easy to introduce a bill as to post a letter, the 
methods being the same. The result is, bills are introduced by 
scores, hundreds, thousands. Suppose they were all enacted ! But 
how shall the flood be dammed without abridging that freedom of 
petition which is dear as Magna Charta, that thoroughly forgotten 
screed which protects the liberties even of those ignorant of its 
existence. In Knickerbocker's veracious history of New York, 
there is a hint: *** * * Harondas, the Locrian legislator, 
anxious to preserve the judicial code of the State from the addi- 
tions and amendments of country members and seekers of popu- 
larity, ordained, that whoever proposed a new law should do so 
with a halter about his neck — whereby, in case his proposition 
were rejected, they just hung him up, and there the matter ended. 
The eflEect was, that for more than two hundred years there was 
but one trifling addition to the judicial code, and legal matters were 
so simple that the whole race of lawyers starved to death for want 
of employment. The Locrians, too, being freed from all incite- 
ment to litigation, lived very lovingly together, and were so happy 
a people that they make scarce any figure in history." But this is 
a counsel to perfection, and rather a taunt to our unhappy state 
than practicable advice. There is every reason to believe that the 
gentlemen at the capitols could not be led to enact anything re- 
sembling that. And, after all, the introduction of floods of foolish 
bills (one before the New York legislature forbade the employ- 
ment of redhaired female base-ball players) signifies little beyond 
the cost of printing them. But what fair objection can be urged 
to. assimilating the enactment of law to the administration of law, 
according to prescribed procedure regarding notice to all parties, 
with an interval for preparation, and public argument at stated 
times; and finally with penalty of costs (instead of a halter) for the 
loser? It is not forgotten that there is theoretically something 
resembling this in the present practice. But in the theory much 
is left to be desired, and in practice everjrthing. In theory, the 
committees to which bills are referred, act semi-judicially, after 
hearings something like arguments in court. But, in fact, the 
committees are packed courts, being customarily made up to do 
certain things in rough proportion as such things are either im- 
portant or bad, and committee hearings are almost farcical as 
measures to expose jobs and protect public interest. Persons 
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concerned, learn of hearings at their own risk and peril, there being 
no special or public citation; and in proportion as the proposed 
law is objectionable, it is likely that the bill will be reported with- 
out any fuss being made about it. Perhaps the chairman will 
simply take it on himself to make an unauthorized report, or a re- 
port authorized verbally by his personal or party friends, who 
know better than to oppose him, or make outcry, if they want any- 
thing done for them. When bills are passed one day and 
"amended" the next; or passed and amended the same day; or 
passed twice in the same session ; or repealed twice ; or enacted in 
such hasty phraseology that sense cannot be read into it, and the 
nonsense regnacted as a *' revision " — when such things, which are 
not feats of fancy, happen in the ordinary course, what is it not 
possible for bad and able lobbyists to legislate, without anybody 
being the wiser imtil all is over but suffering the effects? A suitor 
in the courts is lucky to get final judgment in a year or two. That 
is too long, but it is better than to get, or risk getting, injustice in 
five minutes. Bentham, in his mechanics of legislation, suggests 
that the disturbance of the settled state of affairs should wait three 
months, and that the burden of making out the case for the change 
should be thrown on the proposer. Just as a man is taken to be 
innocent until proven guilty, so ought whatever is to continue — 
all being adjusted to it — until every objection is answered. 

This proposal to assimilate the forms of legislation to the forms 
which safeguard justice carries with it another idea — that there 
should be a public officer charged with seeing that legislation is 
effective in the direction and to the extent intended, and not other- 
wise in direction or degree. The jury does not frame the indict- 
ment, nor the sentence under the indictment. The substance is 
left to the jury's verdict, but the forms are intrusted to skillful, 
disinterested officers. It is a saying that a man who is his own 
lawyer has a fool for a client But although it is equally difficult 
— probably more difficult — to make good laws than to practice 
law, the legislative grist is ground out merrily on the theory that 
the art of legislation is intuitional. There never was a greater 
mistake. A new statute is not like a pebble dropped into water; 
it is like a salt or a stain, and becomes an tmdivided part of the 
mass of existing law into which it is thrust. Not to deal in ab- 
stractions — take the specific case of recently attempted legislation 
to forbid aliens to own land in the United States. The draftsman 
of the bill in Texas gave it this title: *'An act to amend title 3, 
articles 9 and 10, and to add articles 10 a, 10^, 10 r, 101/, 10^, 10/, 
io>l, 10/, and to repeal all laws in conflict therewith." It is 
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apparent instantly, upon inspection, that no one can tell the object 
of the bill from its title, which would be equally applicable even 
to a similarly ntmibered statute of any other State than Texas. If 
the gentleman who drew that bill had had legal training, he would 
have recalled the famous, or rather infamous, Yazoo act of Georgia, 
which, tmder a title relating to pa)rment of troops, corruptly 
granted immense areas of public land. Since then, it is a common 
provision of State constitutions that a law shall only do what it 
purports to do according to its title; and so it is in Texas. That 
a man should assume to draft a bill disturbing the title to princi- 
palities of real estate, and unsettling loans which it would have 
embarrassed Monte Cristo to pay, is, — well, it is unnecessary to 
characterize it; the courts promptly set the law aside. And the 
people, in whose name the law was enacted, built bonfires to cele- 
brate the return of banished prosperity. In Illinois, another de- 
fender of the people tried to do exactly the same thing; and the 
cotuts invalidated the law because it violated a foreign treaty. 
Could the man who drew the Illinois law have known anything 
about the treaty, or even about the United States constitution? If 
not, what wicked folly to put into his hands as a plaything, or as a 
weapon, such a deadly tool as the power to legislate. Of course, 
there are objections to having a skilled and official draftsman. For 
instance, when Boss McKane wanted power to expend the large 
part of a million dollars, being surplus money in the treasury of 
Gravesend, he extorted the law from a hostile governor and a 
duped legislature, by leading them to believe that the measure was 
a ** little local bill " appljdng to the case of Rondout. Imagine the 
Boss laying his soul bare to an official draftsman and explaining 
the job he wanted done, and how to do it. 

These suggestions are excellent so far as they go. They would 
do much to lessen selfish and corrupt law-making, and would di- 
minish blunders of accident or carelessness. But they do not touch 
the canker at the heart of representative government, In theory, 
representative government is *'of the people, by the people, and 
for the people." In fact, the people do the voting and the bosses 
do the rest. They would not be human if they were — as a class — 
more altruistic than is necessary. Who ever heard of a profes- 
sional politician, from alderman to senator, who, in these later 
days, preferred public benefit to his personal advantage. It is 
unnecessary to argue the point, because the signs that the people 
distrust their governmental agents are too abundant to be contested 
or overlooked. The mandate to legislate is being withdrawn and 
restricted in every direction. Delaware, alone, now permits 



Digitized by 



Google 



I lo YALE LA W JOURNAL. 

amendment of its constitution without a popular vote. In every 
other State the organic law can be altered only by appeal to the 
highest and ultimate source of the power, the suffrage of the gov- 
erned. And nothing id more striking in these modem renewals 
of the social contract than the extent to which they take power 
from the legislatures, by forbidding them to act upon certain 
topics, or by declaring that certain laws shall become effective only 
after submission to election. The most conspicuous instance is 
that of the liquor traffic. But there are scores of instances where 
legislatures are forbidden to do things once peculiarly within their 
province, viz. : incurring debts, or levying taxes, or locating State 
capitols, or county seats. So far as these cases go, they mark the 
recrudescence of democracy, and a growth away from representa- 
tive government. And it is most wholesome that a voter should 
feel that when he votes he governs. When a resident of a city 
votes for an alderman, it is commonly the case that the casting of 
the vote bears faint relation to the government of the city — the 
city's charter is made and amended in the legislature — of which 
the city legislators are a minority. And when the vote is cast for 
a legislator, there is greater remoteness between cause and effect. 
No elections are so earnestly or intelligently conducted as those 
which tend directly to the establishment of a school, or the grant- 
ing or withholding of liquor licenses, or ordering a public im- 
provement, such as rapid transit in New York City. It is a return 
to the methods of the New England town meeting, where the 
voters command themselves and forbid themselves. Thus in 
truth the people govern, and do not surrender their sovereignty 
to agents, who, experience has shown, are not to be trusted when 
they cannot be watched. Steam, electricity and printing, have 
begun a peaceful revolution whose extent is not generally appre- 
ciated and whose possibilities are Utopian. Cities, States, or even 
the nation, can now vote as intelligently on any proposal, as the 
townsmen who gather within reach of a speaker's voice, or as the 
citizens who enact laws by voting them in the cantons of Switzer- 
land. It is possible to cheaply bribe votes for legislators, because 
the worth of the vote is not perceived; and it is possible to bribe 
or corrupt those in the "business" of alderman or law-maker, 
because they are few, and "it is their nature to." But bribery of 
voters reg^ing paving streets, or increasing taxes, or issuing 
bonds, is another matter. Some citizens may be bought, or coaxed, 
or threatened — but only very rarely would the balance of power 
be such that an election upon such questions could be decided 
corruptly. 
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It will at once be objected that sad would be the fate of com- 
munities rendered over to Tammany rings. But is not the fate of 
such communities sad now? sad enough in fact to support the 
argument that legislation by voters can hardly be worse than legis- 
lation by agents of voters. Indirect legislation has proven as 
burdensome and deceptive as indirect taxation. More direct leg- 
islation, legislation more directly by the voters, is the interpreta- 
tion of the growing cry for Home Rule. That the people do not 
rule in fact, is the true reason why so large a proportion go fishing 
on election day, and why so many meritorious reform movements 
fail. To exalt the citizen at the expense of the legislator, by re- 
storing to the voter powers and fimctions rightly his and liable to 
abuse when exercised at arm's length and by the hand of another; 
to abolish the lobby and to dethrone the caucus, which taint and 
usurp delegated powers; to import into politics new meaning, a 
meaning material and selfish perhaps, but certainly preferable to 
partisan triumphs — these are the intents and virtues of democ- 
racy as distinguished from representative government. 

Edward Anthony Bradford. 
I7S Columbia Hkiohts, Brooklyn, N. Y. 
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THE ELEMENT OF MALICE IN THE LAW OF 
LIBEL IN CONNECTICUT. 



Chief Justice Swift, in his digest of the laws of Connecticut 
published in the year 1822, gives the following definition: "A 
libel is a malicious defamation in printing or writing, by signs or 
pictures, tending to injure the reputation of another; and every- 
thing written or published concerning another which renders him 
ridiculous, exposes him to public hatred or contempt and tends to 
hinder mankind from associating with him is actionable." The 
object of this article is to inquire into the meaning of the term 
*' malicious" in the above definition. A thorough understanding 
of the meaning of this term is most important, as it is really the 
basis of the whole law of libel. The other elements that go to 
make it up are comparatively simple, — the fact of the printing or 
writing, and the nature of the charge, for instance, — ^but the 
element of malice is not so easily understood or proved. 

Of course the word "malice " in ordinary conversation has a 
certain definite and well-defined meaning that everybody under- 
stands. It is pretty nearly equivalent to hatred, ill-will or spite, 
and when it is said that a man acts maliciously the meaning is that 
he acts with the deliberate intention of injuring some one. Where 
it is possible to prove the existence of this state of mind, with the 
other necessary facts, it is sufficient to support an action for libel. 
It is, of course, difficult to arrive at this result directly, because 
the matter lies entirely in the mind of the person charged, and 
therefore his own admission is the only direct evidence attainable. 
But there are many facts, the existence of which will raise a pre- 
sumption that malice was present in the mind of the defendant, as 
for instance, such previous relations between the parties as would 
naturally cause him to have a desire for revenge. Acts and 
declarations of the defendant tending to prove that he desired to 
injure the plaintiff would also be admissible. There has been 
some doubt as to whether evidence of a subsequent repetition of 
the libel is admissible for any purpose when there is a count in the 
declaration embracing it. There is a series of five or six decisions 
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on this point, the last of which is Ward v, Dick (47 Conn. 300), 
and it seems to be now pretty well settled that such evidence is 
admissible, but only for the purpose of showing the defendant's 
malice at the time he made the charge declared on, and not as a 
ground for the recovery of additional damages. 

The presumption arising from the proof of the above facts may 
be rebutted by the defendant, and the absence of malice estab- 
lished, by showing that he had an honest and well-founded belief 
in the truth of the charge, and that he was actuated by a proper 
motive in making it, as for example, a desire to protect the pub- 
lic against the depredations of a thief or forger. It is a curious 
fact that the right to plead the truth of a claimed libel as a defense 
is secured by the constitution of this State (Article I., Section 7). 
We may notice in passing that this insertion of a provision of this 
nature in the fundamental law of the State is one of the earliest 
examples of tendency to depart from the original theory of the 
nature of a constitution which has grown to surprising proportions 
of late years, especially in the West. 

It is of course, a self-evident fact that the publication of a false 
and scandalous charge against a man by a person who bears him 
no especial ill-will may injure him just as much in his reputation 
and feelings as it would do if the motive for the publication had 
been the most malignant malice, in the sense in which I have 
heretofore used the term. The courts have always recognized 
this fact, and therefore they have given a somewhat extended and 
technical meaning to the term ''malice" as used in actions for 
libel, which it is important to remember. Thus it was gradually 
established by judicial opinions that malice might be inferred from 
the simple fact that the charge was false. And if the defendant 
knew that the charge was false when he made it, and was actuated 
by improper and unjustifiable motives, or if he manifested indif- 
ference as to the efiEect the charge might have on the reputation 
of the plaintiff, and refused to retract it when requested, all these 
facts might be shown to strengthen the inference. 

In actions for libel the plaintiff might recover for damages in 
two ways. First, actual d^ages, such as might accrue from the 
loss of employment as a direct result from the publication of the 
libel, and second, general damages, which were supposed to com- 
pensate him for the injury to his reputation and feelings. Actual 
damages had to be specially alleged and proved, but as it was 
difficult to prove general damages, their existence was inferred, 
and their amount generally depended on the character of the 
charge, and the motives which actuated the defendant in making it. 
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Until the year 1855 the law of libel in Connecticut was devel- 
oped by judicial opinions pretty nearly upon the lines of the 
common law and up to that time there were no enactments upon 
the subject with the exception of the constitutional provision I 
have referred to. But in that year a statute was passed which, at 
first sight, appears to introduce a radical change in the law of 
malice in actions for libel, though as I shall show by an examin- 
ation of the decisions on this act, the change is not as great as at 
first sight appears. The act in question is in the following 
words: 

**In every action for alleged libel the defendant may give 
proof of intention, and unless the plaintiflE shall prove malice in 
fact, he shall recover nothing but his actual damage proved and 
specially alleged in his declaration." 

Another act on the subject was passed in 1872 which it is not 
necessary to consider here, and which was incorporated in the 
above act in the revision of 1875. These provisions have been 
retained in our statute law, and may be found in the revision of 
1888, Sec. 1 1 16. 

At this distance of time it is of course impossible to discover 
anjrthing as to the history of this statute, that is, who drafted it, 
and what his purpose was in obtaining its enactment. But in the 
decisions which are hereafter referred to it is said that it was 
intended solely as a protection to the publishers of newspapers 
who printed statements merely as items of current news, and 
with no intention of injuring anyone. If this is the truth about 
the intention of the draftsman, it is a very good example of how 
not to draw a statute, for a cursory examination of the wording 
will show that it is very much more far-reaching than it was 
intended to be. Judge Ellsworth seemed to have a pretty decided 
idea as to the undesirability of this act, for in his opinion in the 
first case in which it came under the notice of the Supreme Court 
(Moore I'. Stevenson, 27 Conn. 14), he says: **Aswe have inti- 
mated, the law of libel was well enough as it stood before, and 
since it is a subject of peculiar difficulty and delicacy for legisla- 
tion, it should be let alone, unless the evil suffered is very great, 
and that evil is (not) susceptible of a certain and equitable 
remedy." 

The two cases in which this statute has been construed are 
Moore v. Stevenson (supra) ^ and Hotchkiss v. Porter, 30 Conn. 
414. These are the leading cases on the subject, although the 
statute is referred to and commented on in nearly all the subse- 
quent decisions on libel, and they will fully repay a most careful 
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examination by anyone who desires to be informed on the law of 
this subject. It was claimed by the defendant in the first of the 
above cases that the act was to be so construed as to justify any 
publication however false and generally injurious, if the defendant 
believed the charge to be true, and if the plaintiflE could not prove 
the existence of hatred, spite or ill-will towards him. It must be 
admitted that the wording of the statute will bear this construc- 
tion, and even that it would be the usual and natural meaning of 
the words. But the court dissents from this view in the strongest 
possible language, holding in the first place that such a construc- 
tion would be contrary to the constitutional provision that **all 
courts are to be open to grant redress for every injury to the 
person, property or reputation^** and that even if it were not uncon- 
stitutional it would be the grossest kind of a violation of the right 
of every citizen to protect his good name and reputation, since it 
would make it dependent on the mere belief of anyone who 
desired to attack it, and it would be impossible to prove that the 
defendant did not honestly believe the charge, if he simply took 
the trouble to swear that he did. The construction that the court 
did put upon the statute is best stated in the second of the above 
opinions (Hotchkiss t'. Porter, 30 Conn. 414), where on page 421 
the court says: 

** The phrase * malice in fact* is a technical one, and as the common law 
stood before the passage of the act of 1855, did not mean malignity, spite or 
hatred, but improper and unjustifiable motive ; and such the court held was its 
meaning in the law in question. And they further held that all that the legis- 
lature had said thereby, or could constitutionally say, was, that the defendant 
in all cases might prove that his motives were proper and justifiable, within 
the well settled principles of the common law, and that the plaintiff, in order 
to the recovery of general damages, should show, by other evidence than mere 
legal presumption from the fact of publication, that the motives of the defend- 
ant were' not proper and justifiable. By that decision (Moore v, Stevenson, 
supra) it was settled that under the act the right of the plaintiff to recover 
general damages shall not depend upon the mere legal presumption of improper 
and unjustifiable motive, derived from the fact of publishing that which is 
untrue, but upon the question whether such improper and unjustifiable motive 
has been proved or disproved as a matter of fact by the evidence adduced for 
that purpose on the trial; that the legislature did not intend to prescribe any 
new rule as to the kind or degree of malice, or as to the character or kind of 
evidence by which the existence of improper and unjustifiable motive should 
be proved ; that all that they intended was that the fact of improper and unjus- 
tifiable motive should appear in proof, and not be presumed; but whether in 
proof from the character of the libel, the res gesta or circumstances attending 
its preparation and publication, or from evidence of other facts tending to 
show the real motive of the publisher, they did not intend to say; and that 
upon that construction the act was not invalid.'* 
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From this it will be seen that the law on this subject was not 
much changed by the statute of 1855 after all, the only diflEerence 
being that now the plaintiflE must prove an additional fact, which 
is easily susceptible of proof if it really exists, though the last part 
of the extract quoted seems to intimate that if the libel and the 
circumstances of its publication are peculiarly outrageous, malice 
may be proved by that fact alone, in much the same manner that 
it might have been inferred from it before the statute was passed. 

Arthur Perkins. 
Hartford, Conn. 
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Some hold that the study of statute law leads to a firm belief 
in an eternal punishment. The defense usually offered — that a 
finite sin should not be met with an infinite penalty — would be 
promptly overruled by the judges whose time is largely spent in 
following into their infinite perplexities the practical results of a 
fiat of the average legislature. We speak apropos of our leading 
article on "Slip-shod Legislation.** Therein Mr. Bradford calls 
attention, among other things, to an obscure interval in the legis- 
lative process which is of interest. There is an anomalous stage 
in the growth of an act, between the final vote of the legislature 
and the appearance of the act in the statute book, during which 
many strange and curious things occur. Between the moment 
when the mind of the legislature assents to and leaves a bill, and 
the time when the court takes it up for interpretation, there is a 
space in which the integrity of the bill is poorly guarded. The 
difficulty culminates in court with the question, "Is the law, as it 
comes before the court, the same as that to which the will of the 
legislature assented ?** and the journal of the house is brought in 
to prove a change. In the case of Field v. Clark (143 U. S. 649) 
it was claimed that a whole clause had been omitted from the 
engrossed and authenticated act. But the Supreme Court said 
that the journals of the Houses of Congress could not be intro- 
duced to vary or supplement the wording of an act attested by 
the presiding officers of both Houses, signed by the President, and 
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deposited in the Department of State. The decision, clearly cor- 
rect, rested on the inexpediency of making the journal, the hastily 
made memoranda of a single subordinate officer, the final record 
of law. And yet, while the journal is unreliable, on the other 
hand the attestation of an act by the presiding officer is largely 
formal. He cannot scrutinize, word by word, every act attested 
by him, and in this particular case, as in others, the uncomfortable 
suspicion still remains that the law as enforced is not the law as 
passed, in view of the divergence from the journal. Apparently 
there is no certain guarantee by the present method that the will 
of the legislature be expressed on the statute books precisely as it 
was in the hall of the House. Until some better machinery is 
devised this annoying imcertainty will exist. 



The Seniors are just beginning their study of statute law. Mr. 
Bradford's article is meant not as a deterrent to their zeal, but as 
one of several foot-notes to be made on such study. Of necessity 
the work in a law school deals almost exclusively with the common 
law, and the student imconsciously gets a prejudice against that 
vague and unknown factor, "the statutes," ustially referred to 
merely in the light of erratic overturners of common-law princi- 
ples. However much reason there may be in this feeling, it 
places the young lawyer in a wrong position practically. The 
briefest survey of the index of the statute book will reveal to him 
new ideas as to the relative importance of statutes and their all- 
pervading nature, especially as concerns him in his first practice. 
He will see scores of subjects, which will enter into his earliest 
work, which are governed wholly by statute. He will find that 
many of the puzzles of the common law are therein straightened 
out, for which he will return thanks; and he will observe that the 
whole legal atmosphere in which he lives and practices his com- 
mon-law principles is saturated with statute law. 
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COMMENT. 

A case patting in issue the constitutionality of the income tax 
has just been decided in the Supreme Court of the District of 
Columbia — the opinion is by Mr. Justice Hagner, and, as reported 
in the newspapers, it affirms the validity of the tax. 

In view of this decision and of the general interest in the mat- 
ter to-day, we think it may be convenient to place briefly before 
our readers a summary of former proceedings in the Supreme 
Court of the United States, wherein taxes of this character have 
been imder consideration. The point that has been chiefly dis- 
cussed has, of course, been whether such a tax is direct, and there- 
fore to be apportioned, or whether it is a duty or excise. 

The question as to what was a direct tax first arose in the 
Supreme Court in 1796, in the case of Hylt<m v. C/, S,, $ Dallas, 
171. Congress had laid a tax on carriages, and the plaintiff in 
this case, as owner for his own use of more than one hundred car- 
riages, resisted the tax, claiming that it was a direct tax and, not 
being apportioned, was imconstitutional. The court decided 
against this, laying weight on the fact that great injustice would 
result from an apportionment of a tax of that character, falling as 
it would, very heavily on owners of carriages in a State where 
there were but few of such vehicles, and lightly on owners in 
those States where carriages were in more general use. The 
court then expressed the opinion that direct taxes, in the sense of 
the Constitution, include only capitation taxes and taxes on land. 

The opinion of Iredell, J. (p. 181) after stating that Congress 
has the power to tax all taxable objects, except duties on exports, 
subject only to the two well known restrictions, viz. : that direct 
taxes must be apportioned, and all duties, imposts, and excises 
must be uniform, continues: 

<* If it," I. ^., the carriage tax, ''can be considered as a tax " 
"neither direct, within the meaning of the Constitution, nor" 
" comprehended within the term duty, impost, or excise, there " 
" is no provision in the Constitution one way or the other, and " 
'* then it must be left to such an operation of the power, as if " 
** the authority to lay taxes had been given generally in all " 
<* instances." 

The question of direct taxes was again discussed by the 
Supreme Court of the United States in 1868, in the case of Pacific 
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Union Co. v. SauU^ 7 Wall. 434. In this case the Court decided 
that an income tax upon amounts insured, renewed, or continued 
by insurance companies upon the gross amounts of premiums 
received and assessments made by them, and also upon dividends, 
undistributed sums, and income is not a direct tax, but a duty or 
excise. The opinion of the Court, delivered by Mr. Justice 
Swayne, referred to the case of Hylton v. U. 5., supra^ with the 
remark that the opinion as to what were direct taxes expressed in 
that case had been subsequently adopted by Chancellor Kent and 
Judge Story. It then defined the taxing power of Congress as 
follows : 

*'The taxing power is given in the most comprehensive" 
"terms. The only limitations imposed are that direct taxes," 
** including the capitation tax, shall be apportioned, that duties," 
" imposts, and excises shall be uniform, and that no duties shall " 
" be imposed upon articles exported from any State. With these " 
** exceptions the exercise of the power is in all respects unfettered." 
As to the question immediately in issue in the case, the Court 
says: 

** If the tax in question were apportioned, it would fall very " 
** lightly on some States where the insurance companies are" 
** numerous and rich, and very hardly on others. It cannot be " 
"supposed that the framers of the Constitution intended that" 
** any tax should be apportioned, the collection of which on that " 
"principle would be attended with such results. The conse-" 
" quences are fatal to the proposition. To the question under" 
"consideration it must be answered that the tax to which it" 
" relates is not a direct tax, but a duty or excise." 

But the subject received a more thorough examination of the 
Supreme Court in 1880, in the case of Springer v. U. 5., 102 U. S. 
586, in which the opinion of the Court was again delivered by Mr. 
Justice Swayne, who therein cites the following passage from Ham- 
ilton's works, vol. 7, p. 848. "What is the distinction between " 
" direct and indirect taxes ? It is a matter of regret that terms " 
" so uncertain and vague on so important a point are to be found " 
" in the Constitution. We shall seek in vain for any antecedent " 
" settled legal meaning to the respective terms. There is none." 
" We shall be as much at a loss to find any disposition of either " 
"which can satisfactorily determine the point." He suggests 
that the boimdary line between direct and indirect taxes be settled 
by " a species of arbitration," and ** that direct taxes be held to " 
" be only capitation or poll taxes, and taxes on lands and build-" 
" ings, and general assessments, whether on the whole property of " 
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** individuals, or on their whole real or personal estate. All else " 
** must of necessity be considered as indirect taxes." 

The opinion goes on to show that the tax in question does not fall 
within either of these categories. ** It is not a tax on the whole " 
** personal estate of the individual, but only on his income, gains," 
" and profits during a year, which may have been but a small " 
** part of his personal estate, and in most cases would have been " 
**so." The Court then refers to the former Acts of Congress, 
laying direct taxes, showing that the Acts of July 14, 1798, August 
2, 1813, and January 19, 1815, were laid on real estate and on 
slaves, and the Act of August 5, 1861, on real estate only, and 
continues: '* In all of these Acts the aggregate amount required " 
** to be collected was apportioned among the several States. It " 
** will thus be seen that whenever the government has imposed " 
** a tax which it recognized as a direct tax^ it has never been " 
** applied to any objects but real estate and slaves." The opinion 
reviews the cases of Hylton v. U. S. and Pacific Co. v. Soule^ supra^ 
and Veazie Bank v. Fenno^ 8 Wall. 533, quoting from this case the 
following remark of Mr. Chief Justice Chase: ** It may rightly ** 
** be aflSrmed that in the practical construction of the Constitution " 
** by Congress, direct taxes have been limited to taxes on land " 
**and appurtenances, and taxes on polls or capitation taxes." 
The opinion concludes in these words: **Our conclusions are," 
** that direct taxes^ within the meaning of the Constitution, are " 
** only capitation taxes as expressed in that instrument, and taxes " 
** on real estate, and that the tax of which the plaintiflE in error " 
** complains, is within the category of an excise or duty." 

It would appear that the following propositions are established 
by the foregoing decisions, viz. : that Congress may tax all tax- 
able objects except exports, provided that direct taxes are appor- 
tioned, and that all others are uniform ; that direct taxes, in the 
constitutional sense, include only capitation or poll taxes, and 
taxes on real estate; and that a tax on real estate, to come within 
the definition, must be laid on the whole estate, and not on any 
gains, income, or profits derived from it during a year. 
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RECENT CASES. 

ESTOPPEL. 

Corporations De Jure and De Facto — Subscription for Stock — 
Estoppel to Deny Corporate Existence. — Capps et ai. v. Hcutings Pros- 
pecting Co., 58 N. W. Rep. 956 (Neb.). If an association assumes 
to be a corporation, and acts as such, a subscriber for its stock is 
estopped in a suit on his subscription from denying that the cor- 
poration has legal existence; but he is not thus estopped when 
sued on a subscription to articles of association preliminary to 
formation of tiie corporation. 

Contracts — Public Policy — Estoppel. — Brown v. First Nat. Bank, 
37 N. E. Rep. 158 (Ind.). Although a party has received bene- 
fits from a contract, void on grounds of public policy, he is not 
estopped from setting up such a defense when sued upon it. 

Estoppel by Pleading— Descriptio Personce.— Greig v. Clement et al., 
«7 Pac. Rep. 960 (Col.). The plaintiff, in the caption of his 
complaint, in an action of replevin for goods seized under an 
attachment, follows tiie name of the defendant with the words, 
« Deputy SheriflE," which was held to be merely descriptio persona. 
In the absence of the word ** as," the presumption is he was sued 
as an individual and not in an official character. Therefore the 
olaintiflf is not estopped from showing that the defendant was not 
a deputy sheriflf. 

Gift— Estoppel. — In re Osmond^ s EstaU. Appeal of Rhoade (exec), 
Ati Rep. 266 (Pa.). The father of the decedent made a gift 
to her children which she invested in raortgages and kept separate 
from her own money, as in trust for the children. She tnarried a 
second time, and being ignorant of the rights of a surviving hus- 
Ka d made a will giving tiie amount in trust to the children as she 
u^ all the time intended. Her will was read in the husband's 
r^^ence before she executed it, and he expressed himseli per* 
Lllv satisfied with its contents. He allowed her to die in tho 
ISirf that she had made everything right in regard to the gift •" 
2e children and he is estqfped from claiming a part o f thi| jggfe^ 
opposition to her act 

Psrot Ucense— Revocation— BstoppcL^-MiSt^ 
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the evidence of one who was neither an intimate friend nor an 
owner diverted part of a stream to his farm, aided in keeping 
open the channel, and made valuable improvements on his land, 
which would have been practically valueless without the water. 
All this was known and acquiesced in by the riparian owners for 
a period of eight years. At the end of that time they sought to 
enjoin a further diversion of the stream by the licensee. It was 
held that they were equitably estopped from denying him that 
privilege. 

EVIDENCE. 

Evidence — Res Gesta. — Ray v. Isbeil^ 29 Atl. Rep. 538 (Conn.). 
In an issue as to whether all the repairs on a house were done for a 
certain price or only a part for such sum, testimony of an agent 
may be received as to what he formed an estimate of price upon, 
being a part of transaction and tending to show the subject mat- 
ter of the contract. 

Forgery — Indictment — Evidence. — People v. Smithy 37 Pac Rep. 
516 (Cal.). An indictment for forgery was composed of two 
cotmts, one of which was bad, and the evidence upon which con- 
viction was obtained applied equally to both. The presumption 
that the verdict was rendered upon the good count accordingly 
did not prevail, and the error of the nisi prius court in ruling in 
the defective count was held sufficient ground for reversal of judg- 
ment on appeal. 

Parol Evidence to Vary Contract. — Cohen et al. v. Jackoboice^ 59 N. 
W. Rep. 665 (Mich.). The defendant gave plaintiffs a written 
order to insert an advertisement for twelve months, payable quar- 
terly, and after six months paid half the year's subscription and 
ordered the advertisement to be discontinued. The court held on 
appeal that as the order contained all the indicia of a contract, 
except that it was not executed by both parties, it was such a valid 
written agreement as could not be affected by parol contempora- 
neous evidence. 

CanceUaHon of Deed — Mental Incompetency — Opinion Evidence. — 
Holland v. Zollner^ 36 Pac. Rep. 930 (Cal.). Where a question 
calls for a fact observed and not an opinion as to another's mental 
capacity it may be received in evidence. To say that a man acts 
rationally or irrationally is but to describe an outward manifesta- 
tion drawn from observed facts. In this case it was decided that 
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expert witness, with reference to testator's conduct and conversa- 
tion being irrational on certain occasions, was admissible. 

SALES. 

Sale — Action on Contract — Harber Bros. Co, v. MoffcU Cycle Co,^ 
37 N. E. Rep. 676 (111.). A vendor sold and delivered goods to 
his vendee and they were accepted by him although less were 
received, and at diflEerent times, than the contract called for, which 
was well known by the vendee. Having failed without cause to 
pay for the goods in accordance with the agreement, it was held 
that he could not maintain an action on the contract for the ven- 
dor's breach of it. 

Rescission of Sale — Misrepresentations to Commercial Agency, — Lowdon 
V. Fisk^ 27 S. W. Rep. 180 (Tex. App.). A vendor may rescind a 
sale, although he has relied on an investigation of a commercial 
agency as to the vendee's reputed financial standing, as well as on 
the vendee's false statement to such agency. 

Contract — Rescission by Vendor — Recovery of Purchctse Money, — Pat- 
terson V. Murphy^ 60 N. W. Rep. i (Neb.). Under a written con- 
tract for the purchase of land by regular installments, it being 
provided in the contract that no recovery shall be had for 
money paid, in the event of rescission for non-performance; 
upon failure to make payment at the times stated and upon 
rescission by the vendor, the vendee cannot maintain an action 
for the recovery of such payments on the groimd that by rea- 
son of the rescission of the contract, it must be treated as never 
having existed and consequently the forfeiture clause could not 
operate against the vendee, because on that view of the case the 
payments must be considered as purely volimtary and not recov- 
erable. Nor can an action be based upon the contract, disregard- 
ing the forfeiture clause. 

Death by Wrongful Act— Sale of Horse with Glanders,— State to 
Use of Hartlove et al. v. Fox^ 29 Atl. Rep. 601 (Md.). Where the 
vendor of a horse fraudulently conceals the fact that it is afilicted 
with glanders, he is liable for the death of a person employed to 
care for the horse, on the ground, that, although the deceased was 
not a contracting party, the vendor who sells to an innocent ven- 
dee, property which he knows to be imminently dangerous to 
htunan life, may, under proper allegation and proof, be held 
responsible not only to the vendee, but to such persons as the ven- 
dee may naturally call upon to take charge of the property for him. 
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MISCELLANEOUS CASES. 

Negligence — Liability of Townships. — Vail v. Town of Amenia^ 59 
N.W. Rep. 1092 (N. Dak.). The common law fixes no implied 
obligation upon a quasi municipal corporation so as to make it 
liable for the negligence of its officers. Therefore in the absence 
of a statutory provision recovery cannot be had for injuries arising 
from defects in a bridge, which it was the duty of the township to 
keep in repair, for the town acts merely as the agent of the State. 

Agreement not to Appeal. — Johnson et al, v. Halley et al.y 27 S. W. 
Rep. 750 (Tex.). When an independent executor, in consider- 
ation of a stay of execution or other agreement of benefit to the 
estate represented by him, agrees not to appeal from a judgment 
rendered against the estate, a subsequent appeal will for that 
reason be dismissed upon motion. The controversy is terminated 
by the agreement. 

Homestead— Extent of Right— Rights of Widow,— Pratt v. Pratt, 
37 N. E. Rep. 435. A householder who has acquired right of 
homestead in premises owned by him, where it is a single house, 
has right of homestead in entire house even though he allows his 
son to live in a portion of it. Where homestead right exists at 
death of householder, where there is a statute that it shall con- 
tinue for benefit of widow, the husband cannot affect the widow's 
estate by will. If widow entitled to homestead left premises with 
intention of returning the day after husband's funeral, and con- 
tinued absent therefrom, she is not deprived of her homestead. 

Monopolies — Contracts in Restraint of Interstate Commerce. — United 
States V. E. C Knight Co, et al., 60 Fed. Rep. 934. This was a 
bill in equity filed by United States against the E. C. Knight 
Company, and other sugar companies to have cancelled and 
declared void certain contracts made by the American Sugar 
Refining Company, with the other defendants, as being the result 
of a combination or conspiracy to monopolize or restrain inter- 
state and foreign commerce. The sections of the act of Congress 
upon which the bill is founded relate respectively to restraint of 
trade and to monopoly, but as to both, with respect only to trade 
or commerce among the several States or with foreign nations. 
It was held that the purchase of stock of sugar refineries for the 
purpose of acquiring control of the business of refining or selling 
sugar in the United States, does not involve monopol}', or 
restraint of interstate or foreign commerce, within the meaning of 
the act of July 2, 1890. 
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BOOK NOTICES. 

Hand-Book of the Law of Contracts. By Wm. L. Clark, Jr. 
Sheep, 925 pp. Price, $3.75. West Publishing Co., St Paul, 1894. 

We like the way in which the subject of Contracts is developed 
by the author of this work. He follows the general lines of 
i)jison in his treatment of a contract and logically traces out its 
attributes. In spite of the modest disclaimer of originality, Mr. 
Clark shows that he has not been content to follow the loose 
statements of either books or cases. In several instances he has 
insisted upon the logic of the law though the cases have squinted 
another way. Therein he has ceased to be a mere compiler and 
has asserted the author's privilege. The black letter headings 
smack of the class-room, but this, if it be a fault, is not so much 
Mr. Clark's as it is the publishers', and the publishers declare it to 
be a positive virtue. For class-room work the book is admirable, 
but it should be administered in small doses and by a competent 
phjrsidan. For instance, at the beginning the very definition of 
a contract is a little involved in the mazes of abstruse jurispru- 
dence, which the average law student will find hard to compre- 
hend, and the average law instructor even harder to make him 
comprehend. Once the principles of a contract are grasped, both 
instructor and student ought, with a proper selection of illustrating 
cases, to find the rest of the book plain sailing. Time alone will 
tell whether the practitioner will use Clark on Contracts. We 
say this advisedly because the book has some faults which the 
practicing lawyer will find hard to condone. To illustrate, there 
are very few concrete examples set out in full to support the theo- 
retical statements, and a lawyer as a rule turns to cases and 
spurns text-book opinions unless they are haloed by the ages. 

A Treatise on the Principles of Pleading in Civil Actions. By Henry 
John Stephen. Edited by James De Witt Andrews. Octavo, sheep, 
Ix. 4- 554 pp. Price, I4.00 net. Callaghan & Co., Chicago, 1894. 

''Stephen on Pleading" is so well and favorably known by 
those acquainted with legal bibliography that it would be pure 
pedantic affectation to enumerate its many excellent features in a 
magazine of this character. Though written seventy years ago it is 
regarded, even to-day, as one of the most scholarly and logical 
treatises on the subject. Other authors have made valuable com- 
pilations of the different rules of pleading and illustrated them 
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with explanations and apt examples, but to Stephen belongs the 
honor of being the first writer to elucidate and scientifically discuss 
the principles underlying these rules. Mr. Andrews, the editor of 
this edition, believes that students of law should have Stephen's 
entire work and not mere extracts or wholesale paraphrases of it, 
as is too frequently the case in many modem works on pleading. 
He has therefore prepared this edition with special reference to 
them. The text of Stephen's first edition has been used, and its 
general arrangement retained, but he has added thereto under the 
head of Part I., an Introduction, in which he discusses the merits 
and defects of common law pleading, the distinctive features 
of code reform, and the relation between the code and common 
law procedure. He shows most forcibly that while code proced- 
ure has abolished the excessive formality that characterized com- 
mon law procedure, yet the principles of the two systems are 
identical and tmchanged. A knowledge of the latter is essential 
to an understanding of the former. A chapter on Joinder of Par- 
ties, and one on the Election of Remedies, has also been added. 
Part II. and Part III. are Stephen's text entire, the former contain- 
ing a summary and connected accotmt of the whole proceedings in 
a suit, and the latter the principal rules of pleading. The text is 
supported by carefully selected cases taken from code and com- 
mon law States, and its value is further enhanced by numerous 
notes which contain the editor's amplifications, or which show the 
recent modifications in the rules and forms of procedure. Mr. 
Andrews has made the work thoroughly modem and practical, 
and students of law, whether intending to practice under common 
law procedure rules or code rules, will find this the most recent, 
and helpful edition of Stephen's treatise. The volume is well 
botmd, tiie paper is of good quality with dead finish, and the type, 
both of the text and the notes, large and clear. 

American Probate Law and Practice. A Complete and Practical 
Treatise, Expository of Probate Law and Practice as it Obtains 
To-day, Including a Discussion of the General Principles Govern- 
ing the Execution and Proof of Wills, the Devolution of Property, 
the Administration of Estates, and the Relation Subsisting between 
Guardian and Ward. Applicable to all States. By Frank S. Rice, 
xlv. -h 785 pp. Sheep, $6.50 net. Matthew Bender, Albany, 1894. 

The author of this work, Mr. Rice, is favorably known to the 
profession by his masterly and scholarly treatise on ''Civil and 
Criminal Procedure," and his name is a sufficient guarantee that 
this volume represents painstaking and laborious research, and a 
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critical and comprehensive presentation of probate law and prac- 
tice. His volume is the outcome of "an attempt to collate, class- 
ify and exhibit the rules that characterize and govern the Ameri- 
can Probate Courts and their peculiar methods of procedure." 
The work is broad and comprehensive and covers the entire 
domain of Probate Law Practice, and contains numerous refer- 
ences to statutory enactments, adjudications, and valuable judicial 
utterances bearing upon the subject. The author brings into 
prominence the fundamental principles of the law and shows with 
great perspicuity the modifications and amplifications that they 
are constantly undergoing. His statements of these principles are 
amply supported by citations from acknowledged authorities, and 
frequently by very full excerpts from the opinions of judges of 
courts of last resort, — the author modestly preferring that the reader 
should have the exact words of the court rather than his own para- 
phrasing. All the steps by which a decedent's estate passes by 
probate procedure into the hands of the legal beneficiaries, are 
clearly and forcibly discussed, together with the judicial interpre- 
tation of the statutes which regulate this procedure. The vol- 
ume bears every evidence of discriminating and scholarly research, 
of critical analysis and of logical presentation. It is characterized 
by g^eat lucidity of expression and cannot but prove of value to 
the profession. For the purpose of furnishing a rational guide to 
members of the bench and bar of jurisdictions that have not 
adopted specific practice regulations for their probate courts, the 
author has inserted at the close of the book the diflEerent sections 
of the codes of civil procedure of the States of New York and Cal- 
ifornia, that relate to probate practice. 

The Study of Cases, A course of Instruction in Reading and 
Stating Reported Cases, Composing Head Notes and Briefs, Criti- 
cising and Comparing Authorities, and Compiling Digests. By 
Eugene Wambaugh, LL.D., Professor of Law in Harvard Uni- 
versity. Second edition Student's Series. Cloth, $2.50 net; 
sheep, $3 net. Little, Brown & Co., Boston, 1894. 

The title page as given above, and the author's prefatory 
statement that ** the aim of this volume is to teach students the 
methods by which lawyers detect dicta and determine the perti- 
nence and weight of reported cases," convey a very clear idea of 
the purpose and scope of this little volume. The first part of the 
book is devoted to an examination and a critical analysis of the 
essential featiures of every well-reported case, and the method of 
determining its true doctrine. The value of a precedent, and the 
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means of ascertaining whether a case is a precedent for a given 
doctrine, are clearly discussed ; also the weight to be given dicta^ 
and the method of distinguishing between it and the propositions 
of law involved in the opinion of a judge. The value of learning 
how to examine cases for the purpose of sweeping away antago- 
nistic, and of reconciling conflicting opinions, is fully brought out 
in a chapter entitled '* How to Criticise Cases." The entire work 
is designed to show the correct way to discover, summarize, com- 
bine, attack, support and otherwise utilize reported cases. For 
the purpose of giving the student training in this work, the second 
part of the book contains seventeen carefully selected cases, 
arranged in order of their diflBculty, for him to practice upon. 

Cases far Analysis, By Eugene Wambaugh, LL. D. Cloth, $3 
net. Little, Brown & Co., 1894. 

This volume, containing some ninety cases on contracts and 
torts, has been prepared by the author to supplement his text- 
book on "How to Study Cases," mentioned above. Its purpose 
is to give the student a larger number of carefully selected cases 
to analyze, criticise, and digest, and to thus thoroughly train and 
familiarize himself with the proper method of using authorities. 
The cases appear to be well chosen and might be used with 
advantage to supplement the student's study of contracts and torts. 

A Review in Law and Equity far Law Students. Together with a 
Summary of the Rules Regulating Admission to Practice Through- 
out the United States. By George E. Gardner, of the Mass. Bar. 
300 pp. Price, $2.75 net. Baker, Voorhis & Co., New York, 1895. 

This book will be welcomed by that large class of students 
who have acquired their legal knowledge from a study of elabo- 
rate and exhaustive treatises on the principal subjects of law and 
who, as they approach their bar examination, desire a hasty 
review of the various subjects for the purpose of crystallizing their 
diflEuse and oftimes hazy ideas. The author has reviewed clearly 
and briefly the entire field of law and equity, and his book, con- 
taining a concise statement of the leading principles of each, is an 
epitome of the best text-books in use in our various law schools. 
The subject of Real Property, one of the most difficult to master, 
though treated with brevity, is nevertheless very clearly presented. 
The various estates are carefully defined, and then illustrated by 
well selected examples which materially aid the student in com- 
prehending the technical diflEerences of each. The chapter on 
Quasi Contracts, a subject of increasing importance and one 
which many text-books overlook entirely, deserves especial men- 
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tion for its concise but clear presentation. Among the other 
principal subjects discussed are Contracts, Torts, Pleading, Evi- 
dence, Criminal Law and Corporations. A student who masters 
this volume will have a clear knowledge of the principal subjects 
of law and may approach a bar examination with confidence. 
The volume is tastefully botmd in half sheep. 

The General Digest (annual, 1894) for the year ending Septem- 
ber, 1894. Vol. IX. Prepared and published by the Lawyer's 
Cooperative Publishing Co., Rochester, N. Y. 

For another year to come the editor's rooms are secured against 
peril of violent winds by the arrival of this sheet-anchor whose 
legal weight is surpassed only by its physical avoirdupois. In a 
book of this class the indexing is the essentiaL Here the indices 
are first-class, both as to mechanical s}rstem and as to complete- 
ness, and do more than their usual share of the work. The cross- 
references only might be more full. The scope of the book is 
tmusually large, covering all the American reports and law peri- 
odicals, as well as all the important English and Canadian cases. 
The digester's work is perhaps better than usual, especially in 
Patents. The mechanical construction is good. On the whole 
the Digest shows that steady advance which is the best kind of 
growth and on which both publishers and public are to be con- 
gratulated. 

American Cases an Contracts. One volume. Octavo, 750 pages. 
Price, $6.00 net. By E. W. Huffcut, Cornell University Law 
School, and E. H. Woodruff, Leland Stanford Junior University. 
Banks & Brothers, New York. 

This new work contains a concrete exposition of the principles 
of the law of contracts. Leading American cases are cited to 
illustrate the principles in their order. The arrangement of cases 
follows the logical analysis of Anson in his work on Contracts. 
Formation, Operation, Interpretation, and Discharge of Contract, 
is the order of treatment. The cases are given in detail sufficient 
for an understanding of the facts to be reasoned about, of the 
opposing considerations brought to the mind of the judge, and of 
the final decision. By this means of acquiring legal knowledge 
the student's interest is aroused in seeing the necessity of it It 
is an advantage that the cases are so printed that the principles 
involved in each cannot be seen without carefully reading the 
case. The work is a strong argument in favor of the inductive 
method of teaching the principles of law by the use of cases that 
have been carefully adjudicated. 
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Albafiy Law Jaurtial^ 1894. 

Dec, <f. Covenants in Leases for Years, James M. Kerr 

Dec, IS* Revocation of Real Estate Agent's Anthority, 

Upton J. Hammond 
Dec. 2g. Income Tax of 1894 — Its Provisions and Constitu- 
tionality, .... Amasa J. Parker, Jr. 

January, iSgs- 

Jan. J. Covenants in Leases for Years, James M. Kerr 

yan. im. Proposed Revision of the Code of Civil Procedure 
Relative to Certiorari, Mandamus and Prohibi- 
tion, .J. Newton Piero 
Jan, ig, David Dudley Field and His Work, . t. Newton Fiero 
Jan, 26, VroTpeTtY — Its Rights and Duties in Our Legal and 

Social System, .... John F. Dillon 



The Green Bag^ December^ 1894. 

William Curtis Noves (with portrait), 

A Strange Story ol the Sea. 

An Abstract of Title (illustrated). 

The Chloroform Poisoning Cases. 

Le Garcon Qui Rit (in verse). 

Prisoners and Spectators. 

Contrast in English Criminal Law: II. (iUustrated), 

Russian Procedure in Divorce. 

The Court of Star Chamber: X., 

London Legal Letter. 

The La¥ryer's Easy Chair, 



A.Oakey HaU 

W. P. Stafford 

H. L. Carson 

John D. Lindsay 

Irving Browne 



January, iSgS^ 
Charles O'Connor (with portrait), Irving Browne 

Notable and Curious Cases in the Court of Claims. 
Old World Trials: VIIL, The Case of Frederick and Maria 

Manning. 
The Case of the Sloop *' Active " miustrated), . H. L. Carson 

The Thirteen Maxims of Equity (m verse), Robert Palmer 

The Court of Star Chamber: Itl., . John D. Lindsay 

An Early Case of Trespass in Maine, Gea J. Vamey 

Legal ^thropometry. 
London Legal Letter. 
The La¥ryer's Easy Chair, .... Irving Browne 

Central Law Journal, December, iSp4. 

Dec* 7, The Liability of a Master for the Negligence of a Fel- 
low-servant as Applied in the Cotfts cMt Illinois, 

James P. Harrold 
Dec, 14. Evidence Against Prisoner of Previous Misdeeds, 

Lyne S. Metcalfe, Jr. 
Dec, MI, Worics on Charity and Necessity Within the Meaning 
of the Statutes Forbidding Labor on Sunday. 

Percy Edwards 
Dec, 98. Index Digest of V6L 38. 

January, iSpj* 
Jan, 4. The CoostitutioDal Rights to a PnbUc Trial, John D. Lawson 
Jan, II, Priority of Attachment Lien over an Unrecorded 

Conveyance, Chapman W. Manpin 
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Jan, /8. Surprise as a Ground for Relief in Equity to Judg- 
ments at Law, .... Lawrence P. Pool 

fan, 2$' Nature of Evidence Competent to Rebut Recitals in 
Judgments and Decrees as to Jurisdictional Facts. 

Flora V. Woodward Tibbits 

American Law RevieWy November-December ^ i8g4. 

The True Remedy for Lynch Law. 

The Income Tax: Is it Constitutional? 

American Naturalization and the Japanese. 

Injunction and Organized Labor. 

Lord Russell of Kulowen. 

The New Departure in English Jurisprudence. 

January-February^ iSp^* 
The Case of the Salvadorean Refugees. 
The Province of Grovemment 

Some Observations on the Constitution of the Dominion of Canada. 
Naturalization in the United States; Continued Residence of 

Applicant 
Federal Power to Regulate Interstate Commerce and the Police 

Powers of the States. 
The Income Tax: Is it Constitutional? A Rejoinder. 

Chicago Law Journal^ December ^ iSp4. 

The Law of Real Estate Brokers and Brokerage. 

Harvard Law Review^ December^ iSp4. 

Divisions of Law, ..... Sir Frederick Pollock 
The Tripartite Division of Torts, . John H. Wigmore 

Remoteness of Charitable Gifts Once More, Richard Mason LLsle 

January, 1895. 

Sovereignty in English Law, ... Sir Frederick Pollock 
Parol Contracts Pnor to Assumpsit, . James Barr Ames 

Voluntary Assignments and Insolvency in Massachusetts, Prescott F. Hall 

February y i8pS' 

Lease of Railroad by Majority of Stockholders with Assent of 

Legislature: I. 
Consent in the Criminal Law, . F. H. Beale, Jr. 

Swift V, Tyson versus Gelpcke v, Dubuque, . W. H. Rand, Jr. 

The Counsellor, January, iSp^* 

Suicide and Reactionary Legislation in New York, S. B. Livingston 

The New Jersey Law Journal, December, i8g4. 

The Effect of the Residuary Clause to Chaige Lands with the 

Payment of Legacies, .... Sherrerd Depue 

The Minnesota Law Journal, November, 18^4. 

Notices of Mortgage Foreclosure, M. L. Countryman 

December, J 894. 
The National Bankruptcy Law, .... Emery C. Betts 

Michigan Law Journal, December, 18^4, 

The Making of Our Law, Alfred Russell, LL.D. 

January, 1895^ 
Compensation of Special Administrators, . Cyrus E. Perkins 

Naturalization, ..... William L. Carpenter 
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THE DUTY OF THE STATE, IN SUITS ATTACKING 
CHARITABLE BEQUESTS.* 



A charitable bequest is seldom relished by heirs. In most 
wills, the executor is himself an heir. If, then, the charitable 
intentions of the testator are to be carried out, it must often, if 
not ordinarily, be done by unfriendly hands. 

As every will is a departure from the usual rules of succession 
established or approved by the law, it is a kind of challenge to 
the community. It asserts that the testator can dispose of his 
property better than they can ; that he can make a law for him- 
self better than the law of the land. 

Our American States have adhered to the ancient principle of 
Roman law, as found in the Twelve Tables, that for every citizen 
** uti legassit super pecunia^ tutelave suae rei^ ita jus esto^** more closely 
than did Rome herself. In most of them, there is no statutory 
restriction on the right to disinherit. Precisely for this reason an 
American will is peculiarly open to attack. The sympathies of 
the people are with the heir, who has been stripped of everything, 
when they might not be aroused if some Falcidian law guaranteed 
him a certain share of the inheritance. The validity of the will 
must be determined by a jury, and the jury will be a fair repre- 
sentative of popular sentiment. 

Charitable bequests would be in less danger, also, had we a 
form of action such as is familiar to most countries, by which 
wills can be attacked directly and openly, when the heir is passed 
over without due cause. But, so far as I am aware, there is no 
remedy for a mere undutif ul will, except in Louisiana. Elsewhere 

* This paper was read in the Judicial Section of the Congress of Jurispru- 
dence, held at Chicago in connection with the Columbian Exposition, during 
the Summer of 1893. 
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the heir can gain what the community are apt to regard as his 
rights against such an instrument, only by breaking it altogether, 
as the act of one without testamentary capacity, or unduly influ- 
enced, or by maintaining some legal objection to particular pro- 
visions, adverse to his interest. 

Where the devisees or legatees are natural persons, taking a 
beneficial estate in their own right, they can be trusted to protect 
themselves. If minors, a guardian ad litem will maintain their 
interests, and, if necessary, even against their parents. 

So provisions for charities may be adequately defended, if 
made in trust to corporations having funds with which to employ 
proper counsel. But it is not so when the trustees, whether natu- 
ral persons or corporations, are without funds, or, if corporations, 
are not under efficient management They can then hardly be 
expected to present their claims in the most eflEective way. The 
executor, indeed, represents the dead, but if he be one of the 
heirs who would otherwise succeed, his adverse interest will be 
likely to make his defence perfunctory. 

He may, indeed, virtually lead the attack, by bringing an equi- 
table action, after the probate of the will, to determine its proper 
construction and effect, where these are doubtful. The doubt 
may be so stated as to exaggerate its importance. Considerations 
and authorities tending to defeat the will may be brought to the 
attention of the Court, and others left unnoticed which go to sup- 
port it. 

It is true that the Court, in such a suit, may often, perhaps 
ordinarily, be trusted to recall the law, and apply the proper rule; 
but a decision upon a case that has been but half argued is seldom 
quite satisfactory, nor is it the true office of a judge to supply the 
want of counsel for the absent or undefended. This is a duty not 
to be disregarded, when it is forced upon the bench, but the rarer 
the occasions for its exercise, the better will be the administration 
of justice. It is a duty of the State, but one which the State can 
best discharge through its executive officers. 

The French Code of Civil Procedure (Article 83), provides that 
notice of every suit concerning public corporations and establish- 
ments, and gifts and legacies for the benefit of the poor, shall be 
given to the principal law officer of the State {procureur de la 
republique)^ and bestows upon him authority to intervene in any 
other cause in which he may deem his participation necessary. 

England makes it the duty of her Attorney-General to insti- 
tute all proceedings necessary to secure the due application and 
administration of charitable endowments. A similar function has 
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been cast upon the Attorney-Generals of many of our States. I 
believe that this should be the practice in all, and that the French 
law might well be followed, by requiring service of process upon 
the Attorney-General in every suit aflEecting either the validity or 
the administration of a charitable gift. 

It would not be difficult for him to ascertain whether, among 
the other parties to the controversy, were any who would ade- 
quately present the cause of the charity. His function in this 
respect would be somewhat analogous to that of the Queen's 
Proctor in England, in uncontested divorce suits. He would be 
bound to see that all the material facts were placed before the 
Court; that there was nothing savoring of collusion; and that the 
leading authorities in support of the bequest, if its validity were 
questioned, were fairly presented. Should he find that others 
stood ready to do this, his active intervention would be unneces- 
sary; but otherwise it would be vital to the attainment of justice.* 

The appearance of the Attorney-General in proceedings for 
the probate of a will may seem more like an intrusion into matters, 
of private concern than his participation in suits arising as to the 
meaning and effect of the instrument. But where the executor is 
adversely interested, it is never safe to trust him implicitly. A 
very little inattention or neglect on his part will suffice to defeat 
the probate. The charitable provisions may be inconsiderable, as 
compared with the other bequests, but, be they great or small, the 
State which has, for its own good, given the testator power to 
make them, has an interest in their preservation, not only for 
what they are in themselves, but for their effect on the commu- 
nity. 

A government tmder which charitable wills are generally set 
aside will soon come to have few of them. 

The object and effect of every charitable bequest is to confer a 
public benefit; else it is no charity. I say its effect, for on this 
point the opinion of the community, as manifested in its laws, 
must be decisive. 

If we were to grant that Turgot was right when he declared 
all permanent endowments to be permanent evils, opinions of 

1 In Connecticut the functions exercised in most States by an Attorney- 
General are discharged in the several counties by the State's Attorney for the 
county. It is ordinarily his duty to bring suits to enforce public charitable 
trusts, and where such trusts are attached in any proceeding and no one 
appears to defend them, the Court will order him to be notified, and continue 
the cause, if necessary, to give him a proper opportunity for preparation. 
Dailey v. New Haven, 60 Conn. 314; Hayden v, Connecticut Hospital, 64 
Conn. 331, note. 
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philosophers cannot be set up in this discussion against the law of 
the land. 

John Stuart Mill has said that the great characteristic of mod- 
em civilization — of the new world which mankind is forming for 
itself, not in territory, but in mind and action — is that the impor- 
tance of the masses is continually growing greater, and that of 
individuals less. It may be a tendency to be resisted, but it is 
certainly one that we must recognize, and recognize as a constant 
force. 

Charity moves from the individual to the masses. It is the 
stream flowing to the sea. It is a return of a gift to the giver, for 
the labors of all contribute to the prosperity of each. 

In no country has this process gone on so rapidly as in the 
United States of the nineteenth century. The example in this, as 
in so much else, was set by Franklin; and the richer among his 
countrymen, gaining wealth in the same way as he, as the easy 
reward of honest and intelligent industry, under favorable circum- 
stances, have followed him in leaving part of it behind them for 
the service of their fellow-citizens. 

With us it is a subject of remark when a rich man's will con- 
tains no charitable bequests. With us, therefore, it is peculiarly 
the duty of the State to guard this tribute from the dead, which 
public opinion demands, and no surer safeguard can be found 
than the intervention of the principal law offices of the govern- 
ment from whose statutes wills derive their only force. 

Simeon E. Baldwin. 

New Havbn, Conn. 
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In 63 Conn. 150, O'ifeil v. The Town of East Windsor, we 
find an instructive and recent opinion construing a statute requir- 
ing vehicles meeting on the highway to turn to the right; the 
duty of a municipality to keep its highways in repair, and the 
question of negligence. The rules of law applicable to the con- 
duct of drivers of vehicles, and passengers upon the highway, are 
few, direct and simple, and ultimately resolve themselves into a 
question of negligence. The case first mentioned was an action 
to recover for an injury to the plaintiffs horse occasioned by a 
defect in the highway of the defendant town. The case came up 
on the facts found and reserved for the opinion of the Supreme 
Court on the law applicable thereto. Chief Justice Andrews ren- 
dered the court's decision : 

" The defendant is liable in this action, if at all, only on the ground that 
it was chargeable with negligence in permitting its highway to be oat of 
repair. And the plaintiff is entitled to recover, if at all, only on showing that 
be is not chargeable with negligence contributing to the injury of which he 
complains. Negligence is either non-performance or the inadequate perform- 
ance of some legal duty. 1 This definition includes in it two subordinate ideas : 
The idea of duty and the idea of the performance of duty. In any concrete 
case, whether or not one party owes a duty to another, and if so, what that 
duty is, is a question of law. Whether or not the duty, if there be one, has 
been performed, is a question of fact The idea of the performance of duty 
suggests a further subdivision. What is the standard by which the perform- 
ance of a duty is to be measured ? When may it be said that a duty has been 
p er for med adequately or inadequately? And may it be a question odE law or is 
it a question of fact? Doubtless there may be instances in which the law, 
either in terms or by the general agreement of the judgments of men, fixes 
definitely the standard up to which performances must fully come to escape 
the charge of negligence. In such instances the standard of duty being deter- 
minate, and so the same under all circumstances, may be applied as matter of 
law by the court to the facts found in the case.* These instances are not 
numerous. In most cases the measure of duty itself varies according to the 
circumstances which the case presents. The standard then is that of a reason- 
able man; what would a reasonable man of ordinary prudence have done 
under the circumstances as they existed in the case ? In these instances both 

1 Halland's Jurisprudence, 93; 51 Conn. 392; 53 Conn. 461. 
« 63 Pa. St 17. 



Digitized by 



Google 



138 YALE LA W JOURNAL. 

the measure of duty and the extent of the performance must be ascertained as 
facts.8 • • • That it was the duty of the defendant to keep the highway 
on which the plaintiff was travelling in reasonable repair is admitted. Whether 
a log lying by the side of and extending to or into the wrought part of the 
highway rendered it unsafe and defective, is a question of fact to be by the 
trial court determined.4 

*'So too the duty of the defendant to exercise reasonable supervision over 
its highways was admitted. Whether or not it had done so is also a question 
of facts On the other hand, the rule of duty imposed by law on the plaintiff 
was admitted— that he must have acted with reasonable care himsell Whether 
he did so or not is quite as clearly a question of fact We do not understand 
that the statute which provides that drivers of carriages shall turn to the 
right hand absolutely bars one who turns to the left from all right to recover. 
Such turning to the left would be a circumstance, and doubtless a very strong 
one, which the court would consider in deciding whether the party acted with 
reasonable care." 

This decision is given at length because it is recent, correct 
and concise. Turning now to the definition : A highway is a way 
over which the public at large have a right of passage, whether it 
be a carriage way, a horse way, a foot way, or a navigable river. • 
In Manchester v, Hartford^ we find it to include street, lane. 
Kister %k Reeser^ states that *'road" is generally applied to a 
highway, street, or lane. Bishop in his Non-Contract Law § 1022 
defines a public way to be every track or expanse, whether of land 
or water, over which all persons are privileged to pass on foot or 
in any land or water vehicle. More comprehensive is the defini- 
tion taken from the cases cited: 

**A public way, otherwise termed a highway, is any way, whether upon 
land or water, over which aU the public have the equal right to pass, either 
generally, or in a defined or limited manner, or upon a condition, or to trans- 
port goods.9 The method and means used to build and keep up such high- 
ways, and the persons or corporations chaiged with these duties, do not come 
within this paper. It is enough to say that the several states have statutory 
regulations in reference thereto, and such legislation has been and is of social 
and coounerdal benefit to the several communities. Our present interest is 
directed to the rights of persons and drivers of vehicles passing to and fro 
upon the road, whether for business or pleasure, where the road or way has 
been built It is the law of the road which deals with this particular question^ 
and this law has been defined to be the law r^^ulating the conduct of travellers 

8 60 Conn. 239; 40 Pa. St 399; 59 Pa. St 264; 5 Ohio St 541; 35 N. H^ 
277; 4 Richardson Law, 329; 4 Md. 242. 

4 28 Conn. 266; 37 Conn. 414; 44 Conn. 117; 46 Conn. 213. 
8 39 Conn. 222; 30 Conn. 1x8. 
8 3 Kent, 432. 
T 30 Conn. 190. 

8 98 Pa. St 4. 

8 Bishop N. C. L. % 948, notes. 
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as between themselves, 10 and the requirement as the side of a highway which 
drivers of vehicles, horsemen and pedestrians must take in order to make trav- 
elling safe and easy/* n 

The several States have enacted laws in this behalf. Th^ir 
general tenor is the same, differences appearing in detail, not in 
principle. The Tennessee statute as to the side of the highway 
to which vehicles meeting must turn reads as follows: ''Every 
driver or person having charge of any vehicle on any turnpike or 
macadamized road, on meeting and passing another vehicle shall 
give one-half of the road by turning to the right so as not to inter- 
fere in passing." The New York statute requires persons so 
meeting to seasonably turn their carriages to the right of the cen- 
ter of the road. Bicycles and tricycles come within the meaning 
of the statutes. These statutes announce the American rule. 
The English rule is directly contrary, it requiring vehicles to turn 
to the left. Thompson, in his '' Highways," considers the English 
rule more reasonable, for "so long as drivers sit on the right of 
their vehicles, so long will it be more convenient for meeting 
vehicles to pass to the left, as the danger of collision between 
them is thereby lessened." 

We cannot see where the difference arises. By the center of 
the road is meant the center of the ''worked" part of the road, 
but the center of the road when the snow is so deep as to conceal 
the worked part is the center of the beaten or traveled track. 1* 
"Seasonably turn " has been construed to mean that the travellers 
shall turn to the right in such season that neither shall be retarded 
in his progress by reason of the other occupying his half of the 
way when he may have occasion to use it.^* 

The result of the decisions on the requirement of the statute 
to turn to the right is that whenever vehicles meet upon the high- 
way each is to turn to the right to avoid collision or other accident, 
but it does not require a literal adherence if such wotdd of itself 
produce the damage which the statute intends to prevent; it is 
"for cases only wherein by reasonable anticipation of parties 
meeting the following of it may avoid a collision, not for those 
exceptional ones in which it would defeat its own purpose. " Plagg 
9. Hudson 1^ was tort for personal injury by reason of defect in 
defendant town's highway. 

10 37 Pa. St 183. 

u Anderson's L. D. 909. 

li Baring v. Lansingh, 7 Wend. 185; 8 Met 3x3; Jacqnith v. Richardson. 

18 14 N. H. 310, Brooks v. Hart; Spooner v. R. R., 54 N. Y. 33a 

14 143 Mass. 380 (1886). 
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A lady and her husband driving upon the highway, the hus- 
band holding a rein in each hand. Night dark and foggy. Turns 
vehicle to the left to avoid danger of defect in the highway and 
collides with a hack coming from the opposite direction. Held 
that the defect was the sole cause of the injury and that an action 
against the town should be sustained. " If/' say the Court, ''the 
plaintiff's husband voluntarily turned the horse to the left to avoid 
the danger of the buggy's tipping over, and this was done under 
a reasonable apprehension that the buggy would otherwise tip 
over in consequence of the defect in the highway, and the result 
was the collision and the injury, the defect would still be consid- 
ered the cause of the injury, if the plaintiff and her husband used 
due care." Which is in accord with the principle in O'Neil v. 
Windsor, supra. 

The statute does not apply to the meeting of railroad cars 
with common vehicles. The cars can turn in neither direction. 
Hence, one travelling on a street railroad meeting a car cannot be 
charged with negligence if he turns to the left; nor is the railroad 
to be so charged by being on the left hand track. ^ Common 
vehicles have not the same rights upon the street car track as the 
car and must get out of the car's way. However, the car must 
not travel at an tmusual rate of speed, and those having the car in 
charge must act with due care.^^ Some States have statutes pro- 
viding a penalty for any one wilfully stopping or obstructing the 
passage of ambulances or vehicles used for the transportation of 
sick or wounded persons or animals upon any public way.^'' The 
conduct of vehicles in passing in the same direction is also regu- 
lated by statute. 

The Tennessee provision reads: *' When vehicles on said roads 
are passing in the same direction, and the driver of the hindmost 
desires to pass the foremost, each driver shall give one-half of the 
road, the foremost by turning to the right, the hindmost by turn- 
ing to the left." This provision relates to vehicles passing, and if 
there is no other to intercept the driver may use any part of the 
road which suits him; nor is one driver bound to turn aside in 
either direction if there is room enough for the hindmost to safely 
pass. In every instance due care must be used to avoid collision 
and accident. ^® 

1* 51 N. Y. 295; 2 E. D. Smith, 151. 
!• 76 N. Y. 530; 15 N. Y. St. Rep. 824. 
ITN. Y. Penal Code. §432. 

18 76 N. Y. 530; 2 Esp. 533, 17 Barb. 94 and i Watts, 360 (which last gives 
>the law in almost the same words as the Tennessee statute). 
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Travellers upon the highway must have their vehicles and har- 
ness in roadworthy condition, or are liable for any damage result- 
ing from ** insufficiency " in this respect. They have the right to 
stop by the wayside for their own convenience, but must not 
interfere with travel nor leave their horses unattended. The 
statutory regulation requires persons so stopping •* to turn so far 
to the right as to leave at least one-half of the road free, open and 
unobstructed for other travellers and vehicles. " ^* The statutory 
law of the road relates to the conduct of persons driving vehicles 
and not to that of foot passengers. The latter may use the road 
in any way which suits their* convenience, crossing directly, diag- 
onally, or at any part. They have no priority in the use of the 
road over vehicles, but drivers are held to strict care not to ruth- 
lessly or negligently run over or against foot passengers. And in 
their turn they must conduct themselves with such care so as not 
to contribute to their own injury, or they cannot recover."^ 

As to travellers on horseback they are not required to turn in 
any particular direction, but must act with due care imder the 
circumstances as they present themselves to avoid collision; and, 
as a matter of custom, one on horseback }delds the travelled way 
to a vehicle.*! Persons driving upon the highway are held to a 
greater degree of care with reference to children and persons 
laboring under physical or mental disability than to ordinary foot 
passengers.** Whether or not the negligence of parents or guar- 
dians, or those having children of tender years in their charge, in 
permitting them to be upon the highway unattended is to be 
attributed to the children and therefore bar a recovery against 
travellers using due care, is a question decided both ways in dif- 
ferent jurisdictions, and the cases are collated in a note to Hart- 
field 9. Roper** in Chase's Leading Tort Cases. 

Where a highway is obstructed the traveller may go upon 
adjoining land, taking care to do no unnecessary damage, *' pass- 
ing as nearly to the original way as possible." A number of the 
States have laws providing a penalty for owners of vehicles hiring 
drivers addicted to drink. An action in damages also lies. More 
care is required of drivers in cities and crowded thoroughfares, of 
course, than upon country roads and sparsely settled places. 

i» Tenn. Code. 

» 41 Barb. 381; 8 C. & P. 691. 373; 96 N. Y. 14; 108 N. Y. 349; 54 N. Y. 
343- 

n 84 Wend. 465; 2 D. C. (Vt) 128. 
« 25 L. R. A. 663. 
98 21 Wend. 615. 
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We hare now touched upon the general rules regulating the 
law of the road. And Bayard Taylor must have been thinking of 
them when he wrote in his charming '' Hannah Thurston" that a 
remnant of aristocracy— or, at least, a fondness for aristocratic 
privilege — still lingers among our republican people, and is mani- 
fested in its most offensive form by the drivers of heavy teams* 
No one ever knew a lime wagon or a wood sled to give an inch of 
the road to a lighter vehicle. 

Israel H. Peres. 
Memphis, Tsnn. 
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ADOPTION IN JAPAN. 



The institution of adoption may be considered as having been 
first brought into prominence by the Romans, although it was 
undoubtedly practiced at an earlier date by the ancient Jewish 
people and at Sparta and Athens. Indeed, if we trust to mythol- 
ogy, we may go still farther into the early past to where Juno 
adopts Hercules. But when we look for the first written laws on 
the subject of adoption, we find that we must depend upon the 
legislation of the Romans, with whom the institution was most 
intimately allied to the organization of the family and the State. 
Their system was so excellent, so admirably adapted to the 
requirements of any civilized nation, that in the laws of many of 
the European States, the portion of the Law of Person relating to 
adoption is founded upon their provisions, and in many instances 
follows them to the letter. When, a few years ago, Japan took 
on a new form of government, and found it necessary to construct 
a body of law in consonance with it, it was natural that the legis- 
lation of certain States of Europe should be followed as models as 
far as possible. This was done ; but, owing to the peculiar posi- 
tion of the Japanese as an enlightened people, which had 
maintained a policy of isolation until the middle of the nineteenth 
century, there were many instances where European example was 
insufficient. Thus, while their Civil Code contains many articles 
on the subject of adoption which are taken almost word for word 
from certain European Codes, and have an undoubted ancestry in 
the Corpus Juris Civilis^ there is also a great quantity of material 
relating to customs indigenous to Japan. Indeed, the combination 
of occidental principles with oriental customs has produced an 
extensive body of law. That part of the Code which is assigned 
to adoption is proportionately much larger than in any of its 
models — a fact significant of the enormous importance of this 
institution in Japan. In this Code, however, the attempt to incor- 
porate the ideas of other nations has not always proved felicitous, 
for these ideas have emanated from a different and much narrower 
view of the subject. This bringing in of foreign principles is 
many times even strikingly in discord with the general notion of 
the institution as it is regarded in Japan. 
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The practice of adopting has probably a stronger claim to 
antiquity in Japan than in any other nation of the world. Cer- 
tainly, it has always played a part more vital in the weaving of 
the social fabric than among any other people. Let us look at 
some of the provisions of their new law. One of the first articles 
prescribes that the person to adopt must be an adult and older 
than the person to be adopted. This is simply in accordance with 
the western idea that adoption is merely a means for providing a 
child for him who has none; a modified form of Justinian's law, 
by which the adopter had to be eighteen years older than the 
adopted, that the fiction might as closely as possible simulate 
nature. With the Japanese, however, in early and modem times, 
adoption for the purpose of children and the continuance of family 
is not paramount, and indeed is practiced more as a luxury than 
for anjrthing else. A person adopts another merely because he 
desires someone who will be a companion to him while he lives 
and who will worship him when he dies. Then, too, perchance 
his ambitions for greatness have not been wholly satisfied, and if 
he chooses well, he still nms a chance for acquiring worldly great- 
ness after his death ; for the adopted person may win the coveted 
honor, in which case, strange as it may seem, it becomes his own. 
For honors in Japan are reflected back upon former generations 
instead of being transmitted to those to come, as with us. 

If there be collateral relatives, they are usually preferred in 
adoption, but they have no legal right to prime consideration. A 
stranger may be taken. As to the person to be adopted, no par- 
ticular age is required; an infant in arms or a person of mature 
years being equally eligible. Yet consent, of course, is necessary 
on the side of each party, and where a child who has not attained 
the full age of fifteen years is to be adopted, his parents must con- 
sent for him. Indeed, consent to this contract is held to be so 
important that the Code prescribes in a most detailed manner how 
it shall be gained. If, it runs, one of the two parents shall be 
deceased or unable to give consent, then the responsibility shall 
devolve upon the other, but if they are both deceased or unable 
to express their intent, then the grandparents of the child*s house 
shall be considered as proper to fulfill duties and relations in this 
particular. Should the person to be adopted be more than fifteen 
completed years of age, he himself may give consent, though he 
cannot actually enter into the relationship unless his parents or 
grandparents under the above conditions, give permission. Sup- 
posing, however, that none of the relatives mentioned are alive or 
able to express intent, then the guardian must give consent, tmless 
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the ward shall have reached his majority, which is full twenty 
years of age, when he can himself consent and need not obtain 
permission. If there should be a stepfather or mother surviving, 
the law accords to each one the rights of a true parent as to con- 
sent. And if the one to be adopted is the inmate of a Foundling 
Asylum, the superintendent acts. 

All these prescribed formalities go to show the existence of a 
remarkable state of affairs, vi^., that in Japan adoption in the eye 
of the law, holds just as important a position as marriage, upon 
which the very existence of society ordinarily depends; for all 
these requirements are precisely similar to the legal conditions 
necessary for marriage. No other nation ever elevated this insti- 
tution to such important rank as this. 

In Prance, where much attention has been given to the subject 
of civil relations, a person not yet having accomplished his 
twenty-fifth year, desiring to be adopted, must, tmder the Code 
Napoleon, a^ the consent of his father and his mother, or one of 
them if the other be deceased. If these being alive are unwilling 
or tmable to express their intent, he is precluded from entering 
upon the contract. This is final. But, on the other hand, if one 
wishes to marry, the Code says, he must obtain his parents' con- 
sent; should there be dissension between the parents, then the 
father's consent alone will sufiice. And furthermore, if there be 
no parents, then it permits the grandparents to stand in their 
stead. It thus prefers and favors marriage; and implies that 
adoption, not being a vital necessity to society, does not merit as 
much from its hands. In Japan, on the other hand, history shows 
that the great consideration paid to adoption is not a recent thing; 
but that in all time past it has been held to be almost as import- 
ant a factor as marriage itself in the making of families. To our 
western way of thinking this would seem to be contrary to public 
policy, in that it might deter from matrimony; but this is not the 
case in the "Land of the Rising Sun," in consequence of their 
widely-different customs, and especially the lighter burdens which 
marriage among them inflicts. With them as with us, own child- 
ren are always preferred; but should one family not be sufficiently 
favored, it is usually very well satisfied to recruit from the ranks 
of a better-stocked neighbor. 

Besides the aspect of adoption as a luxury and for the equal- 
isation of families, there are many other points from which it must 
be regarded. A queer instance of how it was used to evade the 
law, is recorded in one of the volumes of " The Transactions of 
the Asiatic Society." In the olden time an only son was exempt 
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from conscription. When a young man, not the only son, 
approached the age at which he was subject to military service, if 
he were a favorite and his parents did not want him to enter the 
army, they looked about among their childless friends tmtil they 
found a willing person, and he became an only son by adoption. 
This arrangement satisfied the letter of the law and endured — ^if 
all went well between the parties — ^until the conscription age was 
passed, when the adopted was disadopted and returned to his own 
house. 

Perhaps the nearest approach to the adoption of the West, and 
certainly its most important function in Japan, is in the case 
where it is employed as a means for transferring the head-ship or 
Katoku^ and the property of a house. This, tiie Code provides, 
can only be done where there is no son to succeed ; for if there be 
a son, he is the rightful successor to the family name and riches, 
and to quote from Cicero, who once argued in such a case, it would 
be manifestly unjust for a father to disinherit his own child by 
giving such benefits to a stranger. Now this adoption for the 
institution of an heir, may be effected in two ways: First, by a 
will in testamentary form, made by one having the requisite legal 
capacity and no descendants to succeed to the Katoku. Second, 
by the appearance of the parties in the domicile of one of them, 
with two witnesses, before the civil-status official; when they 
must produce certificates of their births, a certificate of the proper 
civil-status official to prove the want of heir to succeed to the 
Katoku^ the consent by writing of the spouse of the adopter, if 
there be one; if the guardian be the adopter, proof that the 
account of his administration is completed; and finally, the per- 
mission in writing of the parents of the person to be adopted. 
Either of these two methods if properly managed, will vest in the 
adopted all the rights necessary to succession to the Katoku, This 
being done, the succession may open upon the happening of one 
of two events, i./., by the death or by the inikio^ or the abdication 
in favor of his successor, of the Kosku^ the head of the house. 
This ifdkio is a very ancient custom, and history tells us that in 
past times it was much subject to abuse. Under the feudal 
r^gime^ when a mikado arrived at the age where he was capable 
of governing his country, and was in any way likely to disturb the 
power of the shogun and the feudal lords, he was forced to exer- 
cise his theoretic privilege by abdicating in favor of his successor, 
who in turn went through with the same thing when the time was 
considered ripe. Thus, in one instance history tells us that there 
were five mikados alive at the same time. But the inikio was not 
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alone a royal prerogative; for the patriarch of any family — if he 
so desired— could avail himself of it. The result was, that a man 
would perform this abdication at a comparatively early age and, 
being thus assured of a comfortable existence, would do nothing 
for the rest of his life. At the present time, however, things are 
otherwise. The Code ordains that one must first reach the full 
age of sixty years or have sufficient cause, as for instance, ill 
health; his heir must have attained his majority and be capable 
of managing the affairs of the house; the abdication must be vol- 
untary, and his wife must consent to it. When the succession 
does become open by the happening of one of the two mentioned 
events, the law provides tiiat only one person at a time can 
assume the position of head of the house, and moreover, that such 
person cannot at the same time succeed to the headship and pro- 
perty of another house. Hence a person adopted for an heir, 
contrary to the old Roman theory, can have no claim to succeed 
in his original house. As heir to the Katoku he becomes the head 
of the house by succeeding to the adoptive family's name, lineage, 
honorary titles and whole property. And the genealogical 
records, hereditary property, utensils for celebrating the anniver- 
sary of ancestors, graveyard, firm-name and trade-mark, form the 
special right of succession to Katoku, Having once become the 
Koshu^ he cannot again be adopted, for this would operate to undo 
exactly what had been done already. Yet, there is one instance 
where an arrogation may be lawfully practiced and a family-name 
extinguished by adopting a head of a house. This is where the 
Koshu of a bunke^ or branch house, is taken to perpetuate the name 
of the hanke^ or main house. 

Where an adoption is brought about for reason of convenience 
or pleasure— as for instance, where a family has several children 
of the same sex and wishes others of the opposite sex — ^very little 
restriction is placed upon the parties. Girls, as a usual thing, are 
not adopted, although they may be; for if there are sons, they 
will probably marry and bring daughters to the family. But, 
should all the children be girls, it is obvious why a son should be 
adopted ; for if the girls marry, they take the names of their hus- 
bands, and their own family-name becomes extinct What is to 
be done in such an untoward state of affairs as that of all the 
children being girls? The best course is to combine in some 
suitable young man the double relationship of son with all rights 
to the succession of the family, and of husband to one of the 
daughters. Toward this result, however, the most careful steps 
must be taken ; for should the young man be so ill-advised as to 
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be adopted into the family first, he can never marry the daughter, 
since it is declared in the Code that adoption is paramount to con- 
sanguinity, not only between the adopted and the adoptive father 
and mother, but also between their blood relatives. Hence, if the 
adoption is performed first, the young man is placed in a position 
where he will be informed — as some young men in Christendom 
have been — that the yotmg lady **can never be anjrthing but a 
sister to him." But, with due foresight, the marriage will be 
brought about first, in which case all goes well. The husband 
may then be adopted by the family, and the daughter taken back 
with him. We say, in this case, all goes well; but this is only so 
if he be carefully and diplomatically handled. If he is not, there 
may be a hitch in proceedings. The adopter may find himself in 
a position like to that of the Mohammedan, who divorces his wife 
the fatal third time and then relents, as is often the case, and 
wants her back. In order that he may lawfully take her again, 
he must get someone to marry her and divorce her. Should, 
however, this intermediary husband decide, after the marriage, 
that the consideration is not sufficient, he may astonish the first 
husband by informing him that he is well content with the present 
state of affairs, and does not care to carry negotiations any 
further. 

One of the main peculiarities of the Japanese sjrstem is the 
facility with which the adoption may be dissolved. This may be 
brought about by the consent thereto of the adopter and the 
adopted. But should the latter have been adopted before the full 
age of fifteen years and not yet have become sui juris ^ his consent 
to the dissolution is obtained through the person who had the 
power to consent for him originally, and if he is still within the 
age where he would have to obtain permission to enter into adop- 
tion, he is held to procure a similar permission to withdraw. 
Having made out the necessary writing, setting forth the mutual 
consent, the parties proceed with this, together with the document 
of adoption and the permission in writing, when requisite, or a 
writing proving such permission tmobtainable, to the presence of 
the civil-status official; whereupon, if there be no good reason to 
oppose, the documents are duly filed and the relationship ceases. 

As a consequence of such easy-going provisions as these, the 
parties to an adoption are apt to consider it as a light matter; for 
should they prove to be uncongenial, all they have to do is to 
agree as to that fact, and they are both free to try again. And 
try again they often do. This, however, causes multiplied embar- 
rassment in society; for when a person enters into the adoptive 
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family, he must take its name, and should he leave it and be again 
adopted, he must again make a change; so, although he may be 
known by one name to-day, as likely as not he will have a new 
one to-morrow, and before he has completed his earthly career it 
is possible for him to have had as many names as there were 
separate families in his community. 

Without mutual consent of the parties to the dissolution of the 
adoption, the relationship cannot be broken, except there have 
been outrages, threats, desertion or grave insults between the 
adopted and the ascendants of the adoptive house, punishment for 
crimes, punishment for major imprisonment for a year or more 
for the offense of theft or swindling, or for prodigality. The 
right of action in the matter is, however, personal to the adopter 
and the adopted, and should either be deceased, then the right is 
extinguished. Should the adopted have succeeded to the headship 
of the house by the itukio of the Koshu^ there can be no dissolution 
of the adoption, since the former Koshu is considered as dead and 
the adopted stands alone as head of the house. 

Such are the chief characteristics of the existing law of adop- 
tion in Japan. It is a combination of old and new, of native and 
foreign, oriental and occidental customs and principles; all have 
been employed by Japanese jurists in erecting their present insti- 
tution. Their old-time conception of the relationship was, with- 
out question, unique, and the incorporation of Western ideas into 
their system, has not rendered it less peculiar but has rather 
tended to emphasize its peculiarity. Truly, the Japanese law of 
adoption is one of the most interesting creations of the civilized 
mind. 

Robert Morris, 

New York. 
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The "division of labor*' grows steadily more minute, and the 
danger of the process is in its effect on the character of the one 
who labors. Specialization, the tendency of the times, means nar- 
rowing. The modem man of business must be on his guard lest 
his individuality be sacrificed to his work. He is in peril of becom- 
ing a tool, keenly sharpened, but on one edge only, and for but 
one kind of work. He will become narrow while becoming e£5cient, 
will lose his rightful share of the world's heritage of knowledge and 
culture, and will become very much a mere means and very little 
an end. Let the lawyer who appreciates his opportunity be thank- 
ful that while he is like other men open to this danger he has 
exceptional means of escape from it. The lawyer differs from the 
average man, in holding the strings of an infinite variety of inter- 
ests and enterprises. There is no branch of human knowledge, 
from theology to butter-making, which he may not be called upon 
to investigate in the course of his work. The knowledge he acquires 
today for the sake of mental culture he may use tomorrow to probe 
a witness or establish an argument. In short, it is surprising to 
observe how his best interests as a lawyer urge him to that which 
is of vital importance to his character as a man. He need know 
only law to do mediocre work; he must know much more to do 
high-class work. His best policy as a lawyer and his duty as a 
man place him in a position to cotmteract this particular evil of his 
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times, and to become a man of breadth and culture while training 
himself for his profession. The young lawyer who sees how nearly 
a broadening knowledge of finance, economics, politics, mechanics, 
and in fact of all the arts and all the sciences, mates with the best 
possible equipment of himself as a practical man, will be grateful 
for the noble opportunity which his calling offers him. 

* • 

All of which leads to the reflection that there are a good many 
things not legal which are as well worth a lawyer's attention as the 
technical knowledge of law. Social and financial phenomena, if 
at all general, are worth looking at, from a business point of view, 
with especial reference to their practical application to the business 
future. An ounce of prevention, in law, is better than several htm- 
dred weight of cure, and the price is much lower. A risky invest- 
ment is one of the commonest ways of spinning money into a 
chrysalis, from which a promising law-suit will emerge later on, 
if the temperature be favorable. It is still held by old-fashioned 
people that a lawyer's best policy in the long run lies in best serv- 
ing his client's interests. If from a knowledge of principles 
acquired by reading and observation, he is clear-headed enough to 
understand the meaning of the movements of men and property 
when they occur, he will save his clients many an exorbitant 
tuition fee to that expensive instructor. Experience, whose spec- 
ialty seems to lie in leaving her pupil knowledge only, and nothing 
else wherewith he may make a fool of himself again, and thereby 
discredit her teachings. Which maybe the secret of her high 
repute as a teacher. 
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COMMENT. 

In our last issue we referred briefly to Mr. Justice Hagner's 
decision on the Income Tax question, of which only a newspaper 
report was then available. Since then, we have seen the full 
official report of the opinion, and we think that a condensed state- 
ment of the objections taken to the tax, and the way they are 
disposed of by the Court, will usefully supplement our former 
review of the earlier objections and decisions on the subject. 

The case was Moore v. Miller ^ Commissioner of Internal Revenue^ 
and it prayed an injunction to restrain the defendant from col- 
lecting income tax from the complainant 

The bill contained five specific objections to the tax, viz: ( i ) 
Duplication; (2) Discrimination; (3) Inclusion of Aliens; (4) No 
exception of the incomes of corporations which, although carried 
on for profit, are instrumentalities and agencies of the State gov- 
ernments, and, as such, are not subject to taxation by the United 
States; (5) That assessments are to be made upon income earned 
and received prior to the time at which the provisions of the Act 
took eflEect. 

The objection that the tax was in the nature of a direct tax, 
although adverted to by complainant's counsel, was not insisted 
on under the decisions in Spritzer v. U. 5., 102 U. S. 586, and 
Pacific Co. V. Soule^ 7 Wall. 446. 

The Court dealt with these specific objections as follows: 

1st. As to Duplication, which is to be imderstood as referring 
to an assessment on income derived from dividends on stock in 
corporations, such corporations being themselves assessed on their 
profits. 

The Court holds that it is fair to presume that the Treasury 
will enforce this provision of the Act in such a manner as to pre- 
vent a harsh construction. But it is settled law that, vexatious as 
a Duplication may be, it is not possible practically to avoid it in 
every case. No question of constitutional law is thereby raised, and 
the legislative control is complete. 

2d, The exemption of incomes not exceeding $4000 is not dis- 
crimination between citizens. The tax is uniform when it ope- 
rates with the same force and eflEect in every place where the 
subject is found. There is no discrimination in the Act between 
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the difiEerent persons who are authorized to avail themselves of the 
$4000 exemption; every person is equally entitled to its benefits. 

3d. The inclusion of resident aliens in the provisions of the Act 
works no injury to the complainant, and a party applying for an 
injunction must show some personal grievance, actually existing 
or impending. Furthermore, the inclusion is justifiable because 
the protection of the government, to which such aliens are entitled, 
is the consideration for which taxes are demanded. 

4ih, The complainant not having alleged that he is interested, 
as a shareholder or otherwise, in such corporations as this objec- 
tion refers to, again fails to show the personal grievance or injury 
that would entitle him to an injunction. But the statute does not 
in words, or by necessary implication, include such corporations, 
and, having no power to tax them, it is to be presumed that Con- 
gress did not intend to include them. 

Sth, The very point appears to have been decided in SiockdaU 
v. Insurance Co,^ 20 Wall. 331, where Mr. Justice Miller says, "The 
right of Congress to have imposed this tax by a new statute," 
** although the measure of it was governed by the income of the " 
''past years, cannot be doubted; much less can it be doubted" 
*' that it could impose such a tax on the income of the current " 
''year, though part of that year had elapsed when the statute" 
** was passed. The joint resolution of July 4th, 1864, imposed a " 
** tax of 5 per cent on all incomes of the previous year, although " 
"one tax on it had already been paid, and no one doubted the" 
** validity of the Act, or attempted to resist it." 

Having thus dealt with the specific objections, the Court shows 
that a Court of Equity will not pronounce an act unconstitutional 
without the clearest proof of the violation of the Constitution, nor 
will it enjoin the collection of a tax merely because of the illegal- 
ity, hardship, or irregularity of it Some special circumstances, 
bringing the case tmder some head of equity jurisdiction, must be 
shown. The alleged special grounds in the present case are the 
absence of adequate remedy to recover the taxes if paid over, and 
that, if such remedy exist, a multiplicity of suits would result. 

Both these grounds the Court holds to be untenable. For if a 
party pays, under protest, a tax to a collector having no legal 
right to demand it, he can recover it back, and the party receiving 
it cannot escape responsibility by having paid it over to the gov- 
ernment. And although separate actions at law would have to be 
brought for each successive year, each suit would present different 
features constituting a distinct cause of action, and the relief by 
injunction on the ground of multiplicity of suits can only be 
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granted when the subject matter of the litigation is substantially 
the same, and not where each has a distinct object, founded on 
distinct and separate grotmds. Finally, the Court holds that sec- 
tion 3334 of the Revised Statutes of the United States, forbidding 
any suit to be brought for the purpose of restraining the assess- 
ment or collection of any tax, is broad enough in its terms to cover 
a special tax like the income tax. The objection that that section 
only applies to real revenue acts and not to cotmterfeits of them is 
met by the following quotation from Mr. Justice Blatchford in 
Snyder v. Marks^ 109 U. S. 192: ** There is therefore no force in" 
''the suggestion that Section 3224, in speaking of a tax, means" 
'' only a legal tax, and that an illegal tax is not a tax and so does " 
** not fall within the intention of the statute, and the collection of " 
** it may be restrained. The statute clearly applies to the present " 
** suit, and forbids the granting of relief by injunction." 



Congress, by the statutes recently passed, regelating immigra- 
tion has given final jurisdiction over aliens applying for admission 
to the appropriate immigration officers with appeal to the Secretary 
of the Treasury. Several cases turning on the construction of 
these statutes have been brought into the Federal Courts, and two 
interesting and apparently antagonistic decisions are reported in 
63 Fed. Rep. 263, and 64 Fed. Rep. 485. The first, In re Howard^ 
was a petition for writ of habeas corpus to obtain release from cus- 
tody in which the relator was held as an immigrant entering in 
violation of the contract-labor law. Although the relator proved 
clearly that he was entitled to enter this country under the clause 
of the above act admitting *' persons employed strictly as domestic 
servants," nevertheless, following the decisions of the Supreme 
Court in Nishimura Ekiu*s Case, 142 U. S. 660, and in Fong Yue Ting 
V. U, 5., 149 U. S. 698, which uphold the right of Congress to give 
final determination of the status of an immigrant to federal officers,, 
the Court held that it could not overrule the Secretary's decision, 
and that his *' grant of power should be construed as expressed." 
The other seemingly contradictory decision, was given on a 
motion to quash a writ of habeas corpus sued out on behalf of Fom 
Yum, a passenger on the steamer dtlic^ who claimed to be an 
American-bom citizen. By the terms of a clause in the Sundry 
Civil Appropriation Act of August 18, 1894, making a decision of 
the appropriate immigration officer to the admission of an alUn 
final, unless reversed on appeal to the Secretary of the Treasury, 
the Court here held that power was not given to such officers to 
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determine the preliminary question whether a person coming into 
the United States is a citizen or an alien. The power given to 
such officer summarily to determine the status of aUem was recog- 
nized, but not the power to decide who is an ** alien immigrant," 
for, says the Court, ** it is difficult to see how his decision upon a 
fact on which his very jurisdiction rests can be deemed conclusive. ** 
The conflict in these cases is, however, only apparent. The peti- 
tioners were held for deportation tmder different statutes, and, in 
Howard's case, while it showed that he belonged to a class of 
immigrants privileged to enter this cotmtry, the fact that he was 
an ** alien " and an ** immigrant," made the Secretary final judge. 
The Fom Yum decision indicates a legitimate jealousy of a too 
liberal construction of legislative grants of power. 
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RECENT CASES. 

BAILMENT. 

Garnishment — City Funds in the Hands of Officer. — Marx et al. v. 
Parker et al.^ 37 Pac. Rep. 675. Action was brought against the 
defendant — a city marshal — and the plaintiff, to satisfy the judg- 
ment debt, gamisheed public fimds deposited by the defendant in 
a bank. The Court held, that, where an officer holds public funds, 
whether required to give bond or not, he is to be considered as a 
bailee subject to strict accountability, and not as a debtor with title 
to the funds. 

Election of Remedies, — Miller v. ffydCy 37 N. E. Rep. 760 (Mass.), 
Judgment was recovered in an action of trover against the bailee 
of a horse, who had sold the animal and appropriated the proceeds 
to his own use. The estate of the bailee proving worthless, exe- 
cution was levied on the horse, which, however, was taken on 
replevin, before sale, by the defendant's vendee. The modem 
doctrine in trover being that judgment and satisfaction, not judg- 
ment alone, vest the title in the defendant, the plaintiff was not 
estopped from recovering the property by replevin. 

Bailment — Money Collected by Officer of Corporation — Evidence. — 
Carico v. Fidelity Investment Co,^ 37 Pac. Rep. 29 (Col.). It is not a 
good defense for an officer of a corporation to set up that his ser- 
vices as secretary were gratuitous, and that the money, which 
passed through his hands to the treasurer, was stolen from his safe 
before he paid it over to the treasurer, if the evidence shows a 
mixing and confusion of such money with defendant's, or that 
there was unnecessary delay in paying over such money after 
demanded. The changing and confusing it with his own money 
amounted to a conversion, and hence at the time of the alleged 
robbery he was not a bailee but the debtor of the company for the 
amotmt. 

CONSTRUCTION OP STATUTES. 

Street Railroads — Compensation for Use of Streets — Connecting 
Routes — Construction of Statutes. — Mayor y etc.^ of City of New York v. 
Manhattan Ry. Co,^ 37 N. E. Rep. 494 (App.). This was an action 
against the Manhattan Railway Co. as lessee and successor of the 
New York Elevated Railroad Co., for an accotmting. Under Laws 
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1867, c. 489, § 9, it was provided that the railroad company author- 
ized by it to construct its roads in certain streets, shall pay 5 per 
cent of its net income **into the treasury of New York in such 
manner as the Legislature shall hereafter direct, as a compensa- 
tion." Upon this point it was held that the obligation of the com- 
pany to pay the 5 per cent did not become fixed until the Legisla- 
ture directed the mode of payment (reversing 25 N. Y. Supp. 
860). This action was further brought for an accounting of the 
profits of Manhattan Railway Co.'s connecting routes; imder the 
Rapid Transit Act (Laws 1895, c. 606, § 36) roads already in ope- 
ration were permitted to construct connecting routes having all 
the rights as if '' the same had been a part of the original route of 
such railway." It was held that where a company, whose road 
was built under the authority of the act of 1867, " constructed 
connections under the rapid transit act, that it was not obliged to 
pay the city 5 per cent of the earnings of the connecting routes. " 

Excessive Assessments — Recovery of Excess Paid — Ltmitations. — 
Groesbeck v. City of Cincinnati^ 37 N. E. Rep. 707 (Ohio). When a 
statute provides that action on money paid under an illegal assess- 
ment must be brought within one year from the date of payment, 
it bars recovery after that date, although the illegality was not dis- 
covered until the limit had run, and a penalty would have been 
incurred by non-pajrment. 

Insolvent Estates — Outlawed Claims, — Parsons v. Parsons^ 29 Atl. 
Rep. 999 (N. H.). A statute providing that outlawed claims 
against estates may be presented in courts of equity was copied 
from the laws of another State in which the procedure was sim- 
ilar. The Court held that it did not include insolvent estates, 
being governed by the construction placed on the original statute; 
the fact that it had been copied sufficiently showing an intention 
to confine it to claims of the same nature. 

PlecuUng, — Postal Telegraph Cable Co. v. Mayor ^ etc.^ of Baltimore^ 
29 Atl. Rep. 819. Act of Congress (July, 1866, title 65, U. S. 
Rev. St. ) which permits use of post roads for operation of tele- 
graph lines is not supposed to confer upon a telegraph company 
any power to use streets of city without compensation. 

Sheriff — Board of Prisoner — Authority to Contract for Merchan- 
dise. — State ex rel. Coughlin v. Board of Commissioners of Washoe 
County^ 37 Pac. Rep. 486 (Nev.). This was an application for a 
writ of certiorari by the State of Nevada, ex rel. W. H. Coughlin 
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( Sheriff )y against the Board of County Commissioners to allow a 
bill for supplies furnished to prisoners by order of the Sheriff. It 
was held that where two affirmative statutes have been enacted — 
one special and the other general — and there is ample scope for 
the latter to operate without repealing the former, it may be pre- 
sumed that the Legislature did not intend to repeal the special 
act, although in the latter of the two acts there is a conflict. But 
where the latter act is expressed in negative terms it operates to 
repeal the former, and therefore the writ was denied. 

RECEIVERS. 

Railroad Receiver — Appointment — Previous Appointment in Adjoin- 
ing State. — Port Royal &* Augusta Railroad Co, et ai, v. King etai.^ 19 
S. E. Rep. 809 (Ga.). When a receiver is legally appointed for a 
railroad, which, with the exception of an insignificant part, is 
located in one State, it is held to be public policy that he be 
invested with authority to manage the small fraction of the road 
located in the adjoining State. And it was held no abuse of dis- 
cretion in the trial judge appointing such receiver for the whole 
road, and that it was not proper to appoint another receiver for 
the small part of the road located in tiie other State, as it was for 
the interest of all parties that the two parts of the road should be 
run in harmony. 

Receivers — Demand and Voluntary Delivery — Discretionary Powers 
— Liability for Excess of Authority. — Tapscott v. Lyon^ Pac. Rep. 225 
(Cal.). When an insolvent firm, in order to prevent the firm 
property from coming into the hands of an assignee for ratable 
distribution, fraudulently transferred the property to a colluding 
third party, who voluntarily delivered it upon demand to a duly 
appointed receiver, and subsequently brought suit for conversion 
of such property by said receiver, it was held that the receiver, 
as such, had no right to seize the goods in the possession of the 
plaintiff, even though the said goods were manifestly acquired by 
fraud, and if he should so seize he would be personally liable. 
He must demand them and if refusal follow, must bring suit for 
their recovery. If the goods are delivered to him upon demand, 
he may not refuse them, but must hold them as the custodian of 
the court. Neither may he refuse to levy upon goods, though 
doubtful of the debtor's right to same, nor may he surrender 
goods once taken without leave of the court. If he shall go out- 
side of his authority as receiver he shall be liable as a trespasser: 
but he may be sued only by permission of the court. 
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Receivers — Validity of Contracts, — International &* G, U. Ry, Co. 
V. IVentworth^ ay S. W. 680 (Texas). Where an agent of a 
receiver has made a contract for transportation over his own line 
and also over contiguous lines outside the jurisdiction of the Court 
which appointed such receiver, the contract was held void as 
against the receiver and also against the railroad, under the statute 
excluding such receiver from powers and risks not within the grant 
and control of the court. 

Review on Repeal — Appointment of Receivers. — Roberts v. Wash- 
ington Nat Banky 37 Pac. Rep. 26 (Wash.). An appeal to a higher 
court from an order appointing a receiver does not limit the decis- 
ion of such court to the question of the jurisdiction of the court 
appointing him, but allows it to investigate the law and facts of 
the appointment in the first place; and the application for a 
receiver of notes alleged to be fraudulently held by another, where 
the proof of the fraud was entirely hearsay and denied by imchal- 
lenged testimony on the other side, should be disregarded. 

GENERAL CASES. 

Larceny — Photograph as Evidence — Verification by Trial Judge. — 
Commonwealth v. Morgan^ 34 N. £. Rep. 458 (Mass.). A witness 
for the State testified that at the time of the alleged larceny the 
defendant had side-whiskers, while certain witnesses for defendant 
testified that they had known him since the Spring of 1887, and 
that during that time he had never worn side- whiskers. It was 
held proper to admit in evidence a photograph for the purpose of 
showing that when it was taken, viz., July, 1887, defendant wore 
side- whiskers, thus contradicting the witnesses who had testified 
the contrary. The verification of the photograph was a question 
for the presiding judge. 

Contracts. — Barrett v. Kelley^ 29 Atl. Rep. 809. Contract made 
by agent subject to approval of principal in another State is, upon 
acceptance by principsLl, governed by laws of State in which prin- 
cipal resides. 

Constitutional Law — Bounties. — Dimmit County v. Frazier etcU,^ 27 
S. E. Rep. 829 (Civil Appeals, Texas). The county appealed 
from the District Court, giving judgment to the appellees for a 
bounty for killing certain wild animals, under an act of April 2, 
1887, of the Legislature, assigning as a reason that the aforesaid 
act was in violation of Article III., Section 48, of the Constitution 
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of Texas, which provided that the Legislature should not have the 
right to levy taxes or impose burdens on the people, except to 
raise revenue sufficient for the economical administration of the 
government. As one of the purposes of government is to protect 
citizens in the use and enjoyment of their property, the aforesaid 
act is clearly in pursuance of that object and not in conflict with 
the Constitution. 

Personal Injuries — Permission to Examine Machinery — Liability of 
Proprietor for Negligence — License — Assumption of Risk, — Benson v. 
Baltimore Traction Co., 26 Atl. Rep. 973 (Md.). This was an 
action for personal injuries caused by the defendant's negligence. 
It was held that a company cannot be held liable for injuries to 
persons or parties to whom they had granted a mere license, upon 
their request to visit and inspect the works and machinery of the 
company, on the ground that it is not for the benefit of the com- 
pany that the injured party visited their works. Therefore the 
company are not responsible if they are in any way injured while 
viewing the company's work-shop. Had the company urged or 
solicited visitors to come and view their works and machinery, the 
law would have required them to keep their visitors from all 
injury. 

Injury to Servant — Extent of Employer's IMsbility. — East Tennessee 
V, 6* G. Ry. Co, v. Reynolds, 20 S. E. Rep. 70 (Ga.). Where through 
the negligence of a railroad engineer an accident occurred to a 
train and the conductor assumed the duty of trying to avoid 
other accidents which might have resulted from this first one, and 
while walking along the track in order to flag an approaching 
train, slipped on a tie and was injured, and it was proved that 
conductor used unnecessary haste and poor judgment in exposing 
himself to danger, the court held he could not recover, even 
though it was shown that had there been a proper number of 
train hands present the conductor would not have been injured. 
The negligence of engineer was too remote and when one accepts 
emplo3mient he assumes the ordinary risks and casualties of that 
business. 

Court — Adjourn$nent Term. — Hodnett v. Stone, 20 S. E. Rep. 43 
(Ga. Supreme). The defendant moved to dismiss the case 
because the declaration in attachment upon which the case rested 
had not been filed at the first term of the court according to law. 
Owing to the physical inability of the judge, the February term 
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of the Superior Court had not been held but had been adjourned 
until the eleventh of April, upon which day the declaration had 
been filed. The motion was dismissed on the ground that a term 
of court legally adjourned over to a later time is, when held, the 
same term as to process and pleading. 

Cofwersion — What Constitutes, — Valentine et al. v. Duff et aJ., 34 
N. E. Rep. 453 (Ind.). The complaint alleges a wrongful taking 
of the property and the sale of it to the appellee, but it is shown 
that no demand was made upon the appellee for the property and 
he therefore had no opportunity to refuse a delivery of the same 
to the rightful owner. There is no liability created unless he 
either refused to deliver the property upon such demand or con- 
verted it to his own use so that he could not have complied with 
such a demand if made. 
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BOOK NOTICES. 

The Science of InUrnaHonat Law. By T. A. Walker, 1893. 
Chapters on the Principles of International Law. By John Westlake, 
1894. 

In the English Universities, usage requires the yearly pro- 
duction of an uncertain number of lectures, by the holders of 
lectureships and professorships. It was in compliance with this 
usage, that both the books under review have appeared. Both 
are written by Cambridge lectmrers; both, too, devote more or 
less of their earlier pages to combating the definitions of Austin. 
The application of his definition of law to their science has always 
had results rather galling to the international jurist. According 
to Austin ''law" is the sum of those rules of conduct which are 
imposed upon men by a political superior who is not himself sub- 
ject to any superior. To this definition the rules governing the 
intercourse of states do not correspond, because they have been 
set by no superior, but have grown up on the basis of reason, 
justice, and particularly usage. They cannot be called law in any 
proper sense, therefore, but are rather to be defined as "positive 
international morality. " Against this dictum there is now a gen- 
eral revolt, to which both Mr. Walker and Mr. Westlake give 
expression. Westlake argues that Austin failed to emphasize the 
distinction between rules which the '' conscience of man allows 
and often even requires him to enforce, and the claims commonly 
called moral ones, which he asserts no such right of making good." 
He objects also that the term international morality is obscure, 
that it does not exhaust or measure the ethical duties of states, 
and that therefore an ethical margin exists beyond the realm of 
positive duty, which latter but for too fine distinctions should be 
dignified with the term law. He quotes Prof. Bernard, who 
wrote that "the fallacy suggested by the phrase 'international 
morality,' is a more practically mischievous one than the fallacy 
suggested by the phrase 'international law,' because the tempta- 
tion to overstrain legal analogies and clothe mere opinions 
indiscriminately in the robe of law, is less dangerous than the 
contrary tendency to degrade fixed rules into mere opinions." 
Westlake adds that " both fallacies may be avoided if we decline 
to treat the law of the land as the only proper kind of jural law. 



Digitized by 



Google 



BOOK NOTICES. 163 

for then, while keeping law distinct from morality, we shall not 
encourage an undue attribution to international law of the char- 
acters only appropriate to the law of the land." And again with 
much force he 8a}rs, between international and national law 
''enough resemblance exists to justify comprising them in one 
genus by the common name of law. But to preclude the inquiry 
into resemblance by laying down, ^ prioriy that law must be the 
command of a political superior, is to import into a natural science 
the mode of defining proper to an abstract one." Mr. Walker 
attacks Austin's definition at much greater length, with some heat 
and rhetoric, but perhaps not quite so conclusively. The objec- 
tions to it in his mind are three: historical, philological, and that 
based on common usage. Historical, for he argues that early law 
was custom enforced by local opinion. Since international law is 
built up upon usage, the argument that usage was law in early 
communities suited the author's book very nicely. His philologi- 
cal objection is based on the fact that in the words meaning law 
in the early languages, there is no etymological trace of the idea 
of command by a political superior. And thirdly, he insists that 
Austin's definition is contrary to common usage, that under the 
guise of utility it simply confuses the situation, and that the Aus- 
tinian criticisms on international law though "very interesting 
and quite innocuous," as Sir Henry Maine said, if they passed 
outside of the schools might put the peace of the world in jeopardy. 
Mr. Walker's book covers pretty well the entire field of the rela- 
tions of states to another, calling those in time of peace normal ; 
in time of war abnormal. His illustrations are plentiful, his 
language at times rather "highfalutin," his national bias strong 
though not unduly so. His logic is not infallible. Thus he 
opposes the exemption of innocent enemy's property at sea from 
capture, as the Marcy amendment proposed, by the argument 
that it ought not to suffer less than similar property on land which 
is subject to requisitions, forgetting that the only excuse for 
requisitions is the necessity of the occupant army in the way of 
maintenance or transportation. Goods, occasionally contraband, 
preempted, would be a better analogy. The book is readable 
but by no means necessary to the practicing lawyer, or even to an 
advanced student in the subject of which it treats. Westlake, in 
much smaller compass, has given an origfinal and interesting dis- 
cussion of several timely topics, notably the modem theory of 
acquisition of territory as applied to Central Africa, and the inter- 
national origfin of the British Empire in India. The final chapter 
on the Rules of War as laws, is sensible and masterly. Alto- 
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gether, it is an admirable study of certain interesting topics 
connected with his science, and well worth perusal. There is 
absolutely no index. 

Handbook of American Constitutumal Law. By Henry Campbell 
Black. M.A. Price $3.75 net West Publishing Co., St. Paul. 

1895. 

Mr. Black, the author of the treatise on Judgments, has now 
contributed to the Horn-book series, a volume of 600 pages on 
our Constitutional law. National and State. So large a subject 
can hardly be treated, except in outline, within the limits of what 
is intended as an elementary work for class-room use in legal 
education. This has led, and perhaps required, the author often 
to state propositions broadly, and without qualification, which, 
while generally, are far from universally received. Thus he 
asserts (p. 77) that the three departments of government are sep- 
arated by a principle which requires that neither should encroach 
upon the jurisdiction of the other or be charged with duties foreign 
to the field of its legitimate activity. As an illustration, he adds 
that the legislature cannot grant a pardon or remit a fine. This, 
of course, can only be true, when the pardoning power is exclu- 
sively committed by the Constitution to another department of 
the government It can, however, he observes (p. 79), grant a 
divorce, if it proceeds no further than the dissolution of the 
marriage without affecting property rights of the parties, citing 
as the first authority, Starr v. Pease ^ 8 Conn. 541, a case which 
holds that not only can a legislative divorce dissolve a marriage, 
but that it can divest creditors of the husband of an estate during 
coverture in the lands of the wife, which the marriage gave him, 
and on which they had previously levied an execution. Mr. Black 
lays down the rule (p. 61) that a statute cannot be declared invalid 
because it is opposed to the principles of natural justice or the 
supposed spirit of the Constitution. There are tmdoubtedly 
strong reasons in favor of the adoption of such a rule, and many 
able writers and thinkers have been persuaded that it now exists. 
But since, in the great case of Loan Association v. Tqpeka^ the 
Supreme Court of the United States deliberately took the opposite 
view, and acted upon it to the extent of adjudging a State statute 
void, where no Federal question was involved, it is somewhat 
venturesome to state such a rule as established in American 
Courts. Mr. Justice Clifford alone dissented from that decision, 
and it has since been unanimously re-affirmed (Parkersburg v. 
Brown^ 106 U. S 487). The various topics of discussion are 
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somewhat unequally treated in respect to the space accorded to 
each. The more important ones do not always receive the fullest 
consideration. The treatment of the subject of suits against State 
oflScers, on account of acts done or threatened under State laws is 
quite meagre, and makes no allusion to the distinction drawn in 
the later cases, between legal and equitable remedies. In dis- 
cussing the legislation of Congress respecting weights and meas- 
ures, we notice no reference to the Act of 1894, in relation to the 
units of electrical measure. The general arrangement of the 
topics treated is convenient, and the leading authorities are cited 
with sufficient fullness to make the work valuable as a book of 
reference, to the practitioner. 

The Yale Banner, Volume LIII. H. T. Halbert, J. W. Roe 
and C. W. Halbert, Editors and Publishers. Price $2.00. New 
Haven. 1894. 

This is certainly the best and most attractive edition of the 
Banner that has yet appeared. The front page contains the 
photographs of eight prominent members of the various depart- 
ments of the University, grouped about President Dwight. 
Among these is the familiar face of Professor E. J. Phelps. The 
Society Houses, the Editorial Boards of the various college pub- 
lications, the Musical Organizations, and the Athletic Teams, are 
all represented by full page photogravures. The Eating Clubs, 
with their amusing cuts, add much brightness and fun to the 
pages. The University Directory together with the complete 
records of the athletic teams, make the book especially valuable 
as a book of reference. The photogravures, the steel engravings, 
the club cuts, the press work and the quality of paper, are excellent. 

Architect, Owner and Builder, Before the Law. By T. M. Clark, 
Fellow of the American Institute of Architects. One volume, 387 
pages, cloth. Price, $3.00. Macmillan & Co., New York and 
London, 1894. 

The object of this book, as the author himself suggests, is 
twofold, viz. : to assist on the one hand, lawyers in overcoming 
the difficulties present in building cases, because of the technical 
knowledge necessary to successfully try the same, and on the 
other hand to aid architects and builders in obtaining a knowledge 
of the legal principles applicable to their business, and thus pre- 
vent controversies of this class from arising. The author himself, 
a mixture of lawyer and architect, is especially fitted, as his 
work shows, to write on a subject of this nature. The volume 
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itself is divided into two parts, viz.; Part I., dealing with the 
relation of "The Architect to the Owner," and Part II., the rela- 
tion of ''The Architect to the Builder." A distinguishing and 
useful feature of the work, is the great number of cases cited; 
the index of cases by States especially so. The chapter on ''The 
Rights of the Lowest Bidder," is an excellent concise statement 
of the law on that subject, and the book on the whole is one mer- 
iting the attention of all persons interested in that subject, whether 
as lawyers or laymen. 

Rules of Evidence as Presented by the Common Law for the trial of 
Actions and Proceedings. By George W. Bradner. Sheep; 680 
pages, $5.00 net Callaghan & Co., Chicago, 1895. 

Mr. Bradner is a painstaking and conscientious compiler. His 
cases exhaust their topic, and, while tersely illustrating a point, 
the multitude of points thus illustrated makes the book a compre- 
hensive one. We cannot quite agree that Mr. Bradner has fol- 
lowed Stephens' arrangement. In many instances he has allowed 
himself to depart from Sir James logical arrangement And yet 
to the practitioner it is of little consequence whether the point he 
is looking for be on page 100 or 500, so long as the point is there. 
We should say that comprehensiveness, not logical arrangement, 
is the chief merit of this book. Herein Mr. Bradner's work is 
more like Greenleaf than it is like Stephens. A well equipped 
lawyer should own Bradner on Evidence. It does not supplant any 
of the old masters; this its author admits, but it modernizes all of 
them, and to win cases one must have modem law. For the pub- 
lishers we have only commendation. The binding and printing 
are in Messrs. Callaghan's usual neat and serviceable style. 
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SUGGESTIONS ON THE ORGANIZATION OF 
CORPORATIONS. 



Having regard to their creation, there have been three princi- 
pal eras of private corporations. During the first period they 
were created by royal prerogative. These franchises were gener- 
ally granted as royal favors. They were more or less related to 
the administration of public affairs or the increase of the material 
interests of the home government or its colonies. The purpose of 
their creation was largely to extend the political power or increase 
the revenues of the Crown. The essential characteristics of such 
corporations were only two, perpetuity and exclusive rights. The 
directors or managers constituted the corporation. Stockholders, 
as the term is now used, were then unknown. Their existence 
was not contemplated in the deed or grant of incorporation. 
Their rights, duties and liabilities were not defined. They were 
shareholders only in the limited sense that they had the right to 
share the profits earned by the stockholders or managers. The 
foundation of this right lay in contract only. Their relation to the 
directors was that of trustee and cestui gut trust. As a general 
rule they could not even select their own directors, the right to 
fill vacancies in that body being vested in the remaining members 
of the board. 

The second period is that in which, both in this country and in 
England, corporations were created by legislative enactment. 
Each corporation was created by a separate enactment. The 
most general plan of creation was to constitute certain persons 
named, as incorporators or commissioners, authorizing them to 
receive subscriptions for the capital to be applied to the under- 
taking named in the enactment. When a given amount of capital 
was thus subscribed they were directed to call the subscribers 
together, and the latter perfected their organization by electing 
their officers and directors and defining their respective duties by 
by-laws adopted by them. Thus the stockholders have come 
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prominently into view. Their power in the organization and 
management of the corporation is increased; that of the directors 
is diminished and defined. The stockholders select the directors, 
define their duties and limit the duration and scope of their 
ofiSces. 

The public was not as yet qtiite prepared for the idea that he, 
for whose benefit the common undertaking is carried on and who 
derives all the resulting profits therefrom, should enjoy absolute 
immtmity from the common law liability of joint undertakers. 
Therefore a conservative compromise between general, individual 
liability on the one hand and entire immunity from the claims of 
creditors on the other, was hit upon, and it was generally provided 
that the individual liability of the stockholder for the debts of the 
corporation should bear a limited, fixed relation to the amount of 
stock held by him. This liability has been defined to be secon- 
dary, the creditor being first required to pursue the corporation to 
the extent of its assets. This idea is preserved in our national 
bank statutes, whereby the stockholder is made individually 
liable in an amount equal to the stock held by him. It is in most 
of the charters of our State banks, and in some States, as in Ohio, 
it applies to all private corporations. The prominent character- 
istics of corporations of this era, as contrasted with the preceding 
one are perpetuity, power of the stockholders over the manage- 
ment of the company and limited liability of the stockholders. 

As these corporations were created by an act of the legislative 
body, politics often dominated its action both in granting and 
withholding franchises. Strong lobbies grew up at our capitals, 
whose business it was to procure valuable franchises and sell them 
to others. The more liberal the scope of the charter, the greater 
the immunity of the stockholder, the more valuable the franchise 
was to sell. So broad and unlimited became the scope of these 
franchises, that they were properly called *• omnibus" charters. 
One such might be instanced tmder which a steamship line was 
operated on the Atlantic seaboard; it was next used as the con- 
tractor to construct an interstate railway in the Southwest ; now 
it is used to supply a large city with gas. Naturally this nefari- 
ous trafiSc in public franchises worked its own destruction ; took 
from our legislature the power to grant franchises, and produced 
the third era of corporate creation which may be called the ** Free 
Corporation Era." 

England has not entered into this era as completely as our 
States have. There the right still resides in Parliament to create 
certain corporations, such as railway companies. In all of the 
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States of our Union and as to almost all kinds of corporations, the 
right to become a corporation is free to any of its citizens, volim- 
tarily associating themselves together for such purpose. 

The evident purpose sought to be secured by these free corpo- 
ration statutes, was to encourage opposition in manufacture and 
commerce and to prevent monopoly. With few exceptions, there 
is no liability on the part of the stockholders beyond paying for 
the stock for which they have subscribed. This done, the com- 
pany can borrow money, increase its liabilities to any extent it can 
procure credit, run itself into hopeless bankruptcy, and the stock- 
holders enjoy absolute immunity from the claims of creditors. 
In many States there is absolutely nothing to prevent unlimited 
"watering of capital stock." In a few States ten per centum of 
the capital stock must be paid in cash. Even with this require- 
ment, the organizers of the proposed corporation can subscribe 
for one-tenth of the capital and pay that in full in cash, and there 
their individual liability ceases. They can then issue to them- 
selves the remaining nine-tenths of the capital stock ''fully paid 
up " in consideration for untried patent rights, or for other pro- 
perty at enormously inflated value. 

The capital stock being thus paid, may be then made the f oun- 
dation for further corporate dishonesty and false credit. Again 
referring to the corporation statutes of our various States, we find 
that in most of them, these corporations can issue bonds for an 
amount equal to their paid-up capital stock. Thus a property, 
which is not worth and would not sell for one thousand dollars, is 
made the basis of ten thousand dollars of credit, simply because 
certain incorporators are by law permitted to issue to themselves, 
paid-up stock in excess of the true value of the property for which 
the stock was issued. In addition to all this are the general liabil- 
ities, the floating indebtedness of the company. If such a corpo- 
ration be successful, the stockholder has realized on his watered 
stock ; if unsuccessful, the stockholder has lost only one-tenth of the 
money invested — the creditor loses the balance. The latter then 
has the lean choice of taking upon his shoulders an enterprise 
which never should have been begun, or allowing it to go through 
ruinous liquidation. The risk of the venture is almost entirely on 
the creditor; the profit, if any, goes to the stockholder. This is 
an extreme, but not an tmcommon example. It simply carries out 
the evil of our present corporate system to its ultimate results, and 
illustrates its tendency. The large number of corporate stocks 
now selling on our exchanges below par, prove to what extent they 
do not represent actual value. Recently, a judge of our federal 
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courts was called upon to appoint a receiver of a certain railroad. 
A newspaper article, announcing this fact the next morning, stated 
that it had been expected that the road would be open for traffic 
within a month, but the appointment of a receiver may delay this. 
Poor thing, it had died at its birth. Most probably its parents 
did not lose much; the creditors had built it 

Looking at the present condition of the markets for our cor- 
porate securities, we may see that the striking characteristics of 
the corporations of our third era are protection to the stockholder, 
nsk to the creditor. The reason for this is not hard to find when 
we consider the manner in which many of our corporate enter- 
prises have been organized. 

But how remedy this ? The national bank sjrstem of govern- 
mental inspection and valuation of assets and compulsory liquida- 
tion or repairment of capital by assessment upon stockholders, in 
case of impairment of capital, will perhaps be thought too inquis- 
itorial and paternal for these times. We would therefore suggest 
the following, not so drastic, but largely efficacious. 

Firsts Permit capital stock to be issued only for cash, and only 
to the amount of cash actually paid by the stockholders. Thus, 
capital stock will mean what it pretends to be, so much money in- 
vested in the corporate enterprise. 

Second^ Make the stockholder individually liable to creditors for 
the amount, at least, equal to the stock held by him. As stated 
above, courts have construed this liability to be secondary to the 
primary liability of the corporation itself. 

Thirds Prohibit the directors from issuing bonds, debentures or 
other fixed forms of indebtedness, without the consent of the 
majority of the stockholders. If stockholders are individually 
liable, even to a limited extent, they will not lightly consent to the 
company's borrowing money it cannot reasonably expect to pay, 
nor will they long suffer with a directory whose management is 
running the company into bankruptcy, and them into individual 
liability. 

Reorganization plans, reorganization committees of bankrupt 
companies are heard of on every hand. The plan invariably is to 
cut down the capital stock to something like its real value, or 
assess the stockholders, to give the stock an intrinsic value. Why 
not do this when the corporation is organized, and give to corpor- 
ate stocks and bonds a just and honest basis of value? The times 
demand a remedy. Our legislators should provide one. 

WiUis F. McCook. 
Pittsburgh. Pa. 
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The right of challenge to a jury is as old as the jury system 
itself. It was in use among the Romans in criminal cases from 
very ancient times. The Lex Servilla^ in the second century before 
the Christian era, enacting that the accuser and the accused should 
each name one hundred judices^ from which each might reject 
fifty, so that one hundred remained to try the case. Blackstone 
shows the great similarity of our jury customs, as to their being 
summoned, impanelled, challenged and sworn, to the practice in 
the Roman republic, before she lost her liberty. Quoting from 
Tully and other early writers, and in comparing them with usages 
of the common law, he says, ** Indeed these selecti judices bore in 
many respects a remarkable resemblance to our juries: for they 
were first returned by the praetor; de decuria Senatoria conscribun- 
ter : 'Then their names were drawn by lot, till a certain number 
was completed: in urnam sortito mittunter^ ut de pluribus necessarius 
Humerus confici posset : Then the parties were allowed their chal- 
lenges; post urnam permittitur accusatori^ ac reo^ ut ex illo numero 
rejiciant quos putaverint sibiy aut inimicos^ aut ex aliqua re incommodus 
fore : Next they struck what we call a tales j rejectione celebrata^ in 
eorum locum qui rejecti fuerunt subsortiebatur prator alios^ quibus tile 
judicum legitimus numerus compleretur : Lastly, the judges, like our 
jury, were sworn ; his perfectisy jurabant in leges judices^ ut obstricti 
religione judicarent. ^ 

In England the right of challenge has existed from the earliest 
period. In Granville's time the tenant was permitted to object, 
for good cause, to any of the recognitions of the assize, and Brac- 
ton tells us* that a person put upon his trial, if he had just cause 
to suspect any of the jurors to be influenced by improper feelings 
toward him, might object to their being on the inquest and cause 
them to be removed. And so far was this rule adopted that, cor- 
responding with the resuscatio judicis of Justinian's code, it was the 
ancient law of England, that, for good cause, the judge himself 
might be removed.* In line with the words of Fortescue, of more 
than five hundred years ago : " The jurors selected to try a cause 

1 Sharswood*s Blackstone's Commentaries, Bk. III. 366. 

S Bracton III. c. 22. 

» lb., V. c. 15. Fleta, VI. c 37. 
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should not be strangers nor people of uncertain character, whose 
circumstances are unknown." It was once the law of England 
that it was ground for challenge to the array that the jurors were 
not returned from the hundred in which the venue was laid, and 
therefore, where the cause of action was supposed to have arisen. 

The object of this article is to review the qualifications of 
jurors and the grounds of challenge, rather than a discussion of 
the manner of selecting the panel and the practice in summoning 
and returning juries, so variously regulated by the statutes of the 
States; but some general remarks upon those subjects are not 
inappropriate, by way of introduction to the questions it is pro- 
posed to consider, as being of greater interest to the profession. 

At common law, in a civil case after issue joined, the court 
awarded a writ of venire facias upon the record, commanding the 
sheriff to summon to appear on a certain day, ** twelve free and 
lawful men, iiberales et iegaies homines^ of the body of the county," 
not of kin to the parties, to try that particular cause. If the 
sheriff was not an indifferent person, the venire issued to the cor- 
oner, and, failing his qualifications, to two clerks of the oourt, 
or to two persons named by the court, called elisors^ duly sworn 
for that purpose.* By the statute of 3 Geo. II. c. 25, a jury of 
twelve for each case is no longer returned, but one panel, con- 
taining not less than forty-eight nor more than seventy-two jurors, 
is summoned for every cause to be tried at the same assizes; and 
their names being written on tickets, are put into a box or glass, 
and when each cause is called twelve of these persons, whose 
names shall be first drawn out of the box, are sworn upon the 
jury, unless absent, challenged or excused. In this country the 
practice is entirely regulated by the statutes of the several States. 
In some of them the lists of qualified persons for jury service is 
made up by special boards; in others, by an officer of the court, 
such as the sheriff, in conjunction with other coiinty officers; and, 
in the New England States, by the town authorities, to whom the 
venire is issued for that purpose. In the Federal Courts, the 
practice is regfulated by the Act of Congress of June 30th, 1879, 
requiring the juries to be drawn from a box containing the names 
of three hundred persons, placed therein by the clerk of the court, 
and a commissioner appointed by a judge; the clerk and the 
commissioner being of opposite political parties. 

4 Sharswood*s Blackstone's Com., Book III. 353, 355. Assimilated to this 
is the practice in the Supreme Court of Pemisylvania, where, when a defective 
verdict has been rendered, found upon error appearing on the record, the 
judgment is reversed and a ventre facias de novo is awarded. 
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The qualifications of a juror are regulated by statute; in some 
of the States those qualifications are prescribed by their Constitu- 
tions, in others they are directed by legislative enactments. There 
are three requisites, now almost universally prescribed : (a) The 
juror must be a citizen of the county. At common law, a jury de 
nudietate lingua^ consisting half of aliens and half of inhabitants, 
was a privilege accorded where either party was an alien bom. 
This has now been abolished in England and in all of the States 
except Kentucky, where such a jury may still be returned if so 
directed by the court.* (b) The juror must be a male and above 
the age of twenty-one years. While at common law, a jury of 
women may be empanelled in certain cases upon a writ de ventre 
inspiciendoy a privilege which, no doubt, still remains, but the 
writer is not aware of any statute permitting females to sit as 
jurors in an ordinary civil cause, or criminal trial; although it 
may be granted them in those States, e. g.^ Wyoming and Colorado, 
where the right of suffrage has been extended to women, {c) 
Generally, it is requisite that a juror shall possess the elective 
franchise and be entitled to vote in the county wherein the cause 
is to be tried. A diligent search has failed to discover any case 
where the contrary has been held; it may, therefore, be assumed, 
in the absence of a statute to the contrary, that every juror must 
be an elector.* 

At common law the qualifications of a juror, in addition to 
residence and citizenship, as named by Coke, under the head of 
propter defectum^ required that he should be a freeman and pos- 
sessed of an estate of a certain value. This property qualifica- 
tion has been the subject of legislative enactment in the United 
States, having been abolished in some and expressly required in 
others.^ 

6 In England, Act 33 Vict. ch. 14; In Kentticky, G. L. 1879, p. 571. 

In Arkansas it is held that a resident in the county, and a citizen of the 
State, is competent to serve as a juror, although his residence has not been of 
sufficient length to confer upon him political privileges. Anderson v. State, 5 
Ark. 444. See also State v. Francis, 76 Mo. 681. In United States v, Nar- 
dello, 4 Mackey (D. C.) 503. it was held that a juror was qualified as a resident 
of Washington to sit in the trial of a case in the District of Columbia, because 
he lived in that dty, although he spent his vacations and voted in Virginia. 
Queer e^ Would he be a qualified juror in that State ? It was held in Nevada 
that a qualified voter who had not paid his poll tax or had been regis- 
tered, although the time had not expired within which to perfect his registry, 
was noc rendered incompetent to sit as a juror. State v, Salge, i Nev. 455. 

7 New York, Virginia, North Carolina and New Mexico require the juror 
to be possessed of property. In Texas, Mississippi and Alabama, he must be 
A householder. In Indiana he must be both a ft«eholder and a householder. 
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Certain persons are generally exempt from jury service; those 
exemptions relating to age, occupation, previous service, and 
mental or physical infirmity. Thus, jurors under twenty-one or 
over sixty or seventy years of age are exempt. So also, by virtue 
of their occupation, are attomeys-at-law, while in practice; clergy- 
men; physicians; public officers and court officials; justices of 
the peace and constables ; professors and teachers in colleges and 
schools, and their students and pupils; members of the militia and 
of fire companies; railroad, steamboat and incorporated bank 
officers and employees; and mail agents, public stage drivers and 
telegraph officers. 

But all the'se exemptions are a personal privilege which may 
be waived by those to whom they apply, and do not operate as 
such disqualifications which may be claimed by the parties to the 
action as grounds of challenge. 

Challenges are of two kinds: to the array, or panel, and to the 
polls. At common law, the former was confined to the partiality 
or some default in the sherifiE who arrayed the panel ; but, with 
the enlargement of the processes of selecting, drawing and return- 
ing the jury tests, the groimds for challenging the array have 
been enlarged until it may be stated, as a general rule, that any 
want of statutory form, properly presented, would be cause for 
quashing the panel; many of the States having statutory enact- 
ments as to the grounds for the challenge. 

Challenges to the polls, the particular subject of this article, 
are of two classes, peremptory, and for cause. At common law 
it seems that the right to chaltenge peremptorily was not permit- 
ted in civil cases, Blackstone making no mention of challenges in 
those causes; but in criminal trials for felonies punishable with 
death, the prisoner could exercise this right to the number of 
thirty-five; that is, one under the number of three full juries, 
reduced, by the statute of 22 Henry VIII. c. 14, to twenty. 
Blackstone says that this is *'a provision full of that tenderness 
and humanity to prisoners for which our English laws are justly 
famous;" and adds that it is grounded on two reasons: ** 1. As 
every one must be sensible what sudden impressions and unac- 
countable prejudices we are apt to conceive upon the bare looks 
and gestures pf another, and how necessary it is that a prisoner 
(when put to defend his life) should have a good opinion of his 
jury, the want of which might totally disconcert him, the law 
wills not that he should be tried by any one man against whom 
he has conceived a prejudice, even without being able to idssign a 
reason for such his dislike. 2. Because, upon challenges for 
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•cause shown, if the reasons assigned prove insufiScient to set 
aside the juror, perhaps the bare questioning his indifference may 
sometimes provoke a resentment, to prevent all ill consequences 
from which the prisoner is still at liberty, if he pleases, peremp- 
torily to set him aside."® 

Prior to the statute of 33 Edw. I., ch. 4, the Crown could exer- 
cise the right of peremptory challenge to an unlimited extent 
without alleging any other reason than quod non boni sunt prorege. 
This statute, while it took away that unlimited right, was con- 
strued by the courts to allow the prosecution a qualified right of 
peremptory challenge, which was exercised by allowing the crown 
the privilege of setting aside jurors when called, without assign- 
ing cause, imtil the panel was exhausted, when, if the full num- 
ber was obtained, such jurors were not called, but if not, their 
names were afterwards called on the general list.' Such is still 
the practice in the Federal Courts, and in such of the States as 
have not in this respect superseded the common law by statutes.*® 

In Brandreth's case the question arose whether the prisoner 
should be required to exercise the right of peremptory challenge 
before the right of challenge was exercised by the Crown, and, 
after full argfument, it was decided that, according to the uniform 
practice, the right must first be exercised by the prisoner.** 

While in England peremptory challenges are still forbidden, 
except in cases of felony and treason,** it can be stated that in 
most of our jurisdictions, if not in all, this privilege is now 
accorded in all criminal trials, as well as in civil causes, the num- 
ber of challenges being regulated by statutes of the several States. 
Under the revised statutes, section 819, in treason and capital 
offences, the defendant is entitled to twenty, the United States to 
five peremptory challenges; in other felonies the prisoner has ten, 
the government three; in all other cases, civil or criminal, each 
party has three. In the State courts the number of such 
challenges approximate to the practice in the Federal Courts in 

6 Sharswood's Black. Com., IV. 353. 

9 Mansel v. The Queen, 8 El. & BL 54, 70. 

10 M. S. V, Shackelford. 18 How. 588; Com. v. Joliffe, 7 Watts (Pa.) 585: 
Jewell V. Com.. 22 Pa, St Rep. 94; Wormeley v. Com.. 10 Gratt (Va.) 658; 
State V, Stalmaker. 2 Brev. (S. C.) i; State v. Arthur, a Dev. L. (N. C.) 217; 
State V, Craton. 6 Iredell ( N. C.) 164. 

1132 State Trials. 771. To the same point are State v. Bone. 7 Jones 
<N. C.) 121; Jones v. State. 2 Blackf. (Ind.) 475; State v. Hays, 23 Mo. 287 

u Creed v. Fisher. 9 Exch. Rep. 472. 
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criminal trials, and range from two to one-fifth of the jurors sum- 
moned in civil cases.^ The right of each defendant in criminal 
trials, where two or more are indicted and tried together, to the 
full number of peremptory challenges, in the absence of a statu- 
tory provision, has been variously adjudicated ; but it seems to be 
the better authority that where the statute gives such challenges 
to ** every person," it can be exercised by every defendant; but 
where the right is extended to ** each party," or to ** either party," 
that only the full number can be allowed to all the defendants.^^ 
In civil cases it seems to be settled that when there are several 
defendants, making a common and joint defense, they have col- 
lectively only the same number of peremptory challenges to which 
one defendant would be entitled. ^^ But where the defendants 
plead separately, are represented by different counsel, and diflEer- 
ent verdicts may be rendered against the several defendants, each 
one is entitled to the statutory number of such challenges;** so> 
also where several actions by the same plaintifE have been com- 
menced, and afterwards consolidated under a common defense, 
each defendant is entitled to the full number of challenges.*^ 

The ancient division of challenges for cause into principal 
challenges, and those to the favor, no longer exists. The distinc- 
tion lay in the mode of trsring such challenges; the former being 
decided by the courts, and the latter by triors; but now they are 
universally tried by the court, triors having been abolished by 
statute. *8 

The various grounds of challenge for cause apply equally in 
civil and criminal cases. As we have seen, it is of right and co- 

i« These statutes are collated in 12 Am. and Eng. Enc. of Law, 347. Title, 
•• Jury and Jury Trial." 

14 Thompson & Merriam on Juries, Sec. i6a; United States v. Hall, 44 
Fed. Rep. 883; Moschell v. State, 32 Atl. Rep. 50; State v, Stoughton, 51 Vt 
362. Contra, See Savage v. State, 18 Fla. 909; Wiggins v. State, i Lea 
(Tenn.) 738. 

15 Stone V. Segur, 93 Mass. 568; Snodgrass v, Htmt, 15 Md. 274; Bibb v. 
Reid, 3 Ala. 88; Schmidt v. Chicago & R. R. Co., 83 111. 405. 

10 Strote V, Hinchman, 37 Mich. 490. 

17 Mutual Life Ins. Co. v, Hillmon, 145 U. S. 285. 

18 "The triors, in case the first man called be challenged, are two indiffer- 
ent persons named by the court; and if they try one man and find him indif- 
ferent, he shall be sworn; and then he and the two triors shall try the next; 
and when another is found indifferent and sworn, the two triors shall be super- 
seded, and the two first sworn on the jury shall try the rest" Sharswood*ft 
Blackstone's Com. III. 363. 
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existent with the jury system itself. The constitutional right of 
trial by jury implies that the trial shall be by an impartial jury, 
and upon that question the courts have spoken in no tmcertain 
language. In Diven v. City of Elmira, 51 N. Y. 506, it was said: 
''The object of the law is to procure impartial, unbiased persons 
for jurors. They must be omni exceptiane majares.'* The Supreme 
Court of Georgia, in Melson v. Dickson, 63 Ga. 689, said: ''An 
impartial jury is the comer-stone of the fairness of trial by jury ; " 
and in Ensign v. Harvey, 15 Neb. 330, it was well said: "Unless 
fair-minded, and unbiased jurors can be selected, a trial becomes 
a mere farce, dependent, not upon the merits of the case, but upon 
extraneous circumstances, such as the bias, prejudice, or interest of 
the jury." Doctor Warren, in advising the young practitioner, 
sums up the matter thus: "Look sharply after your jury panel, 
otherwise you may have, as one of your judges, one whom no evi- 
dence, no arguments, would persuade to give your client a verdict; 
one who may be his personal enemy, or the friend, or relation of 
your opponent; or may belong to some trade, profession or calling, 
which would be injuriously affected by your success; or enjoy 
rights in respect of property situated similarly with that which you 
seek to aflfect with liability."** 

The grotmds of challenge for cause include the following: 
I. Lack of statutory qualifications. These we have discussed 
supra^ but to them it can be added that a juror who does not under- 
stand the English language is disqualified from sitting in the case, 
although his rejection on that ground is largely within the discre- 
tion of the court *^ 

IL Interest in the result of the action disqualifies, but not an 
interest merely in the legal questions involved without an interest 
in the result of the cause.* The various groiinds of interest are 

l» Warren's *• Duties of Attorneys," 192. 

» Sutton V. Fox, 55 Wis. 531 ; Fisher v, Philadelphia, 4 Brewster (Pa.) 395 ; 
McCampbell v. State, 9 Tex. App. 124; Lyle z/. State, 41 Tex. 172; Plankroad 
Ca V, Railroad Co., 13 Ind. 99. The writer had the novel experience of trying 
a case for a week where, after verdict, it was discovered that three of the jurors, 
although bom in the county, did not understand a word of English, and had 
been ignorant of all that had transpired at the trial. It had been held in the 
same court that this was not ground for a new trial. The losing side had the 
satisfaction of learning that these jurors had voted for them until the last bal- 
lot; possibly a reason to satisfy the defendants that the verdict was not im- 
proper. 

n Wood V. Stoddard, 2 Johns (N. Y.) 194; Williams v. Smith, 6 Com. (N. 
Y.)i66. 
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these : (a) Pecuniary in the result of the suit** But not for mere 
liability for attorney's fees, without interest in the cause.** (^) 
Similar case pending.** In Davis v. Allen, ii Pick. 466, it 
appeared that a juror had an interest and claim, the success of 
which would depend upon the same state of facts controverted at 
the trial, and it was held that it would have constituted a good 
groimd for challenge, had the exception been seasonably taken. 
{c) That the juror has wagered upon the result of the suit.** 
(d) Citizenship and taxpayer in a town or city party to the 
action. In many of the States, statutes expressly remove this dis- 
qualification ; but, in the absence of such a statute, it seems to be 
settled that the juror is not competent if the action is against a 
municipality for damages, or for the direct recovery of money on 
any other ground, so that the judgment might result in the imposi- 
tion of an additional tax on him or his property.*^ And the tax- 
payer is equally disqualified whether the result of the trial may be 
to increase or diminish his taxes.*'' But not upon the trial of one 
accused of violating a city ordinance; or for murdering a police- 
man, although the city has employed counsel to aid the prosecu- 
tion; or for stealing property of the county; or for burning the 
county jail.*8 {e) Membership in a private corporation party to the 
action. Universally, this disqualifies the juror, be his interest in 
the corporation great or small, provided the corporation is directly 
interested in the result of the trial.** But the juror is not neces- 
sarily disqualified, from the fact that he is a member of a corpora- 

a Small v, Jones. 6 Watts & Serg. (Pa.) 122 ; Meeker v. Potter. 5 N. J. Law. 
586; Omaha v, Kane. 15 Neb. 657. 

MDoyal v. State. 70 Ga. 134; B. & O. R.R. Co. v. P. W. & B. R.R. Co.. 
17 W. Va. 812. 

24 Gardner v. banning. 3 N. J. Law, 231 ; Lord v. Brown. 5 Denio (N. Y. 
345 ; Talmadge z/. Northrup. i Root (Conn.) 455. 

56 Essex V, McPherson. 64 111. 349; Cheverius v. Com.. 81 Va. 787; Seaton. 
«/. Swem. 58 Iowa 41. 

»Diven v. City Elmira. 51 N. Y. 506; C^oshen v, England. 119 Ind. 368; 
Gibson 2/. Wyandotte, 20 Kan. 156; Bailey v, Trumbull, 31 Conn. 581 ; Fulwci- 
ier V. St. Louis. 61 Mo. 479; Kendall v. City Albia. 73 Iowa 243; Mayor Colum- 
bus V, Goetchius. 7 Ga. 139. 

57 Hawes v, Gustin, 2 Allen (Mass.) 404; Wood v. Stoddard. 2 Johns (N) 
Y.) 194; State V, Williams, 30 Me. 484. 

SSMiddletown v. Ames. 7 Vt. 166; State z/. Wells. 46 Iowa 662: Doyal v. 
State. 70 Ga. 134; People v. Bennett. 37 N. Y. 177; Phillips v. State. 29 Ga. 
105. 

89 Respublica v, Richards, i Yeates. 480; Peninsula R. R. Ca v, Howard. 
90 Mich. 18; Page v, Contoooook Valley R. R. Ca, 21 N. H. 438; Pleeson v. 
Savage Mining Co.. 3 Nev. 157. 
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tion of which one of the parties is also a member; or is a member 
of a similar corporation; unless, indeed, a prejudice can be shown 
arising from that connection.^ (/) Membership in an association 
party to the action, where the juror must contribute to the expen- 
ses of the suit.^ And so if the action relate to the property of a 
church of which he is a member, he is incompetent;^ but not sim- 
ply because the action is against another church member, of 
against a church of the same denomination, but of which he is not 
a member.^ In Miles v. United States, 13 Otto 304, Mn 
Justice Woods said: ''It is evident from the examination of 
the jurors on their voir dire^ that they believed that polyg- 
amy was ordained of God, and that the practice of polygamy 
was obedience to the will of God. At common law, this would 
have been ground for principal challenge of jurors of the 
same faith." But from what follows, it is clear that the 
court imt the incompetency on the ground of actual bias, rather 
than on religious belief. '* It needs no argument to show that a 
jury composed of men entertaining such a belief could not have 
been free from bias or prejudice, on the trial for bigamy, of a per-* 
son who entertained the same belief, and whose offense consisted 
in the act of living in polygamy. • ♦ • Whether or not that 
bias was founded on the religious belief of the juror, is entirely 
immaterial, if the bias existed." It has been held, with little 
variation, that the fact that a juror is a member of the same 
benevolent or social organization, or of the same secret society, 
with one of the parties to the action, does not render him incom- 
petent, in the absence of special prejudice proven against him. 
The question was discussed at length, and with much ability, 
in the leading case of Purple v. Horton, 13 Wend. (N. Y.) 9, 
where it was held that it is no cause of challenge to a juror that 
he is a freemason, where one of the parties to the suit is a 
member of that society, and the other is not; and that the 
oath taken by a master mason, or a royal arch mason, on his 
admission to the society, does not disqualify him in such an action. 
There is not entire unanimity of opinion on the question as to 
whether a juror is disqualified by reason of his membership in an 
association formed to suppress a particular kind of crime, upon the 

80 Miller v. Wild Cat Gravel R. R. Co., 52 Ind. 51; Williams v. Smith, 6 
Cow. (N. Y.) 166; Brittain v, Allen, 2 Dev. L. (N. C.) 120. 
81 Com. V. Moore, 143 Mass. 136. 
88 Cleague v. Hyden, 6 Heisk. (Tcnn.) 73. 
38 Barton 2/. Erickson, 14 Neb. 164. 
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prosecution of a person accused of a crime of that class; but the 
weight of authority is in favor of his competency ;M unless the 
objects of the association, or the circumstances disclosed, indicate 
a hostility to the person on trial as an individual, or to all persons 
of his class.* 

III. Relationship to the parties to the action. At common law, 
this was cause of principal challenge, which may be to the blood or 
kindred of either party within the ninth degree ; and so it has been 
held in some of the States.* By statutes of other States, persons 
are permitted to act as jurors, though more closely related to the 
parties than would have been permitted at the common law.*" 
Relationship by affinity disqualified the juror at common law, 
and under the statutes of most of the States, is also cause for chal- 
lenge.* The disqualification exists either from the relation of the 
juror to the wife of a party, or from the relation of his wife to the 
party; the test, in the latter case, being to ascertain if the juror's 
wife, were her sexual disqualification removed, could be competent 
to try the cause, and, in the former, if the juror would be compe- 
tent if his relative were a party to the action.* But relationship 
by affinity terminates on the death of the person by whose mar- 
riage it was created, unless the marriage has resulted in issue who 
are still living.^ Relationship to a party beneficially inter- 

M United States v, Borger, 7 Fed. Rep. 193; Boyle v. People, 4 Cola 176; 
State V, Hozie. 15 R. Is. i ; Mtisick v. People, 40 UL aya. 

86 Com. V. Moore, 143 Mass. 136; People v, Reyes, 5 CaL 347. 

MSharswood's Black. Com. UL 363; Wireback v. First Nat Bank. 97 Pa. 
St. Rep. 552; Jacques v. Com., 10 Gratt (Va.)69o; Morrison v, McKinnon, 12 
Fla. 552; State v. Perry, Busb. (N. Car.) 33a And Coke says: *' How far re- 
mote soever he is of kindred, yet the challenge is good." Coke Litt 157. 

S7 In Alabama, within the fifth degree ; Code Ala. Sec 4186. In New York, 
Maine and Indiana, sixth degree; N. Y. Code Civ. Pra Sec. 1166; Hardy t*. 
Sproule, 32 Me. 310; High v. Big Creek Assn., 44 Ind. 356. In Vermont, Cal- 
ifornia and Nebraska, fourth degree; Churchill v. Churchill, la Vt 661; CaL 
Pen. Code, Sec. 1074 ; CaL Civil Code, Sec. 602 ; Marion v. State, 29 Neb. 233. 

88 0'Conner v. State, 9 Fla. 215; Jacques v. Com., 10 Gratt (Va.) 690; 
Wireback v. First Nat Bank, 97 Pa. St Rep. 552; Dailey v. Gaines, i Dana 
(Ky.) 529; Paddock v. Wells, 2 Barb. Ch. (N. Y.) 331. 

89 Dearmond v. Dearmond, 10 Ind. 191 ; Hutford Bank t;. Hart, 3 Day 
(Conn.) 491; Woodbridge v. Raymond, Kirby (Conn.) 280; Den t>. Clark, i N. 
J. L 446; Trallinger v. Webb, 3 Ind. 198; Dailey v. Gaines, Hardy v. Sproule, 
supra. 

40 Cain t;. Ingham, 7 Cow. (N. Y.) 478 and note; State v, Shaw, 3 Tred. 
(N. C.) 532; Monnron v. West, i Leonard, King^s Bench, 88. Chase v. Jen- 
nings, 38 Me. 44; Foot v. Morgan, i Hill(N. Y.) 654; Carman v. Newall, i 
Denio (N. Y.) 25 ; Vannoy v. Gives, 23 N. J. L. 201 ; Bigelow v. Spragne, 140 
Mass. 425 ; Dearmond v. Dearmond, Jacques t*. Com. supra. 
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ested also disqualifies; and so held where the juror is related to a 
stockholder in a corporation plaintiff or defendant; or related to 
a taxpayer of a plaintiff town; or to one who may be called upon 
to pay tiie judgment recovered; or to one interested in the prin- 
ciple involved in the cause; or to an administrator suing in his 
representative capacity; or to an attorney or counsel in the case, 
whose fees depend upon recovery, but not, otherwise, by reason 
of his relation to counsel.^ 

IV. Dependence on a party to an action disqualifies a juror; 
the test in this class of cases being whether the juror is subject to 
the control of the party. The converse of the proposition, viz: 
that the party is within the control of the juror, depends upon the 
question of whether there is bias as matter of fact. The vari- 
ous grounds of dependence disqualifying the juror have been held 
to be : ^ (a) That he is an employee or servant of one of the parties. 
{b) Or his partner in business, {c) Or his tenant; this was so at 
common law, and has so been held in modem cases, but not uni- 
formly, {d) Or surety for a party on an obligation, as indicating 
a strong bias; and, if relating to the claim in suit, on the additional 
ground of interest in the litigation. (/) Or if he receives favors 
from a party, and still expects them, in a business way. (/) Or 
is a witness in the same case. 

But the juror is not disqualified because he is a debtor of the 
party, unless actual bias is shown; or is the client of an attorney 
party to the suit ; or has an office in the same room with one of the 
counsel in the case; or was an intimate friend of the party, in the 



41 In the order named for these causes; (a) Georgia R. R. Co. v. Hart, 60 
Ga. 550; Bank v. Leavens, 30 Conn. 87; {b) Carew v. Howard, i Root (Conn.) 
324; Bailey V. Trumbull, 31 Conn. 581, 583 (dicta): Day v. Savage, Hobart, 
iOng^s Bench, 85 ; (() Woodbridge v, Raymond, Kirby (Conn.) a8o; (d) Hartford 
Bank v. Hart, 3 Day (Conn.) 491 ; {e) Balsbaugh v. Fraser, 19 Pa St Rep. 95 ; 
(/) Melson v. Deckson, 63 Ga. 683; (g) Funk v. Ely, 45 Pa St Rep. 444; 
Pipher v. Lodge, 16 Sei^. & Rawle (Pa) 214; Wood v. Wood, 52 N. H. 422; 
State v. Jones, 64 Ma 391. 

«lln the order given: (a) Hubbard v. Rutledge, 57 Miss. 7; Central R. R. 
Co. V. Mitchell, 63 Ga. 173; Louisville R. R. Co. v. Mack, 64 Miss. 738; Hill 
V, Cochran, 15 Colo. 270; Gnnter v. Graniteville Co., 18 S. C. 263; State v, 
Coella, 3 Wash. 199; Bkx^ v, Sute, 100 Ind. 357; (b) Stumm v. Hummel, 39 
Iowa 478; (c) Hathaway v. Helmer, 25 Barb. (N. Y.)29; Harrisburg Bank v. 
Foster, 8 Watts (Pa) 304; Pipher v. Lodge, 16 Serg. & Rawle (Pa) no; contra. 
Brown v. Wheeler, 18 Conn. 199; Marsh v. (>>ppock, 9 Car. & P. 4S0; {d) Bra- 
sleton, v. State, 66 Ala. 96; Anderson v. State, 63 C^a. 675; Bradshaw v. Hub- 
bard, I Gilm. (Va.) 390; Ferriday v. Selser, 4 How. (Miss.) 506 ; {e) Omaha R. R. 
Co. V. Cook (Neb.), 55 N. W. Rep. 943; (J) Com. v. Joliffe, 7 Watts (Pa) 585. 
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absence of actual bias; or is the guest of an innkeeper, but pays 
for his accommodations and is under no special obligations to his 
landlord. « 

V. Disqualification of juror because of personal hostility, or 
actual bias. As has already bee^v^d, the right to unprejudiced 
jurors is an inseparable and inalienable part of the right of trial 
by jury. If a constitution guarantees the right to a jury trial, it 
necessarily includes the guaranty that the trial shall be had before 
an impartial jury. According to the expressions in some cases, 
the juror should stand indifferent between the parties; in others, 
it is said that his mind should be as white paper. By reason of 
the dissemination of public information through the press, where- 
by knowledge of the facts in the more important causes is very 
generally made known, it is practically impossible to obtain jurors, 
worthy to sit in the trial of such cases, who are without some knowU 
edge of the facts, and so it is, in these modem days, that the rule 
must be confined to the exclusion from the jury box of those 
whose bias, or preconceived opinion, is sufficient to sway their 
judgment, or influence their verdict, against the evidence in the 
cause ; or, as was said in Burr's trial, '' Those strong and deep im- 
pressions which close the mind against the testimony which may 
be offered in opposition to them — which will combat that testimony, 
and resist its force." While the courts have universally declared 
that bias or prejudice exclude the juror, there is no authority de- 
fining the degree of bias necessary to found a challenge upon 
that ground; although in People v. Reyes, 5 Cal. 349, the Court 
said: ** Prejudice is a state of mind which, in the eye of the law, 
has no degrees. If the juror is prejudiced in any manner, he is 
not a fit or proper person to sit in this box." But that statement 
has not been followed in any other case, and must even there be 
regarded as a dictum. In a general way, the proper rule has been 
well stated in an able note to Commonwealth v. Brown, 9 Am. 
State Rep. 746: ** Whenever a juror shows upon his examination 
that he himself fears that his deliberations cannot be impartial, or 
where he expresses a state of feeling from which it appears that 
his mind is in an improper condition, he will generally be excluded." 
It is impossible, within the limits of this article, to dwell at any 
further length upon this subject, but the reader is referred to the 
remarks of the learned justices, both of Supreme Court of Illinois 
and of the United States, in the famous Chicago anarchists cases: 

« Thompson v. Douglass, 35 W. Va. 337 ; Regina v. Geach, 9 Car. & P. 
499 ; State v. Taylor, 5 Ind. App. 29 ; Moore v, Cass, 10 Kan. 288 ; Cummings 
V. Gann. 52 Pa. St Rep. 484. 
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Spies V. People, 122 111. i (S. C. 3 Am. State Rep. 320, 466-471) 
and in re Spies etal.y 123 U. S. 131 — for an able discussion of this 
question. 

Above, we have referred to the grounds for challenge based 
upon the implied bias of the juror, by reason of his interest in the 
result of the action, relationship to the parties, and of his depen- 
dence upon them. It is proposed now to summarize some of the 
leading authorities holding specific grounds for the exclusion of 
the juror by reason of his actual bias and preconceived opinion, 
(a) Personal hostility towards one of the parties, or against 
some one beneficially interested in the action, even though it be 
general and without special reference to the matter in contro- 
versy, will render the juror incompetent; and the juror is equally 
disqualified if he is shown to have a bias in favor of one of the 
parties; but prejudice against a third party, or against one of the 
attomejrs in the case will not, as a rule, render the juror incom- 
petent^ {b) Litigation pending between the juror and one of the 
parties was cause for chidlenge at common law, and would still be 
ground for exclusion, if it appeared that there was the absence of 
that impartiality and freedom from prejudice requisite to qualify 
the juror for service.* {c) Prejudice or bias against the business 
in which a party is engaged, or against his nationality or creed, will 
disqualify the juror, unless it appear that he can lay aside his preju- 
dice and render an impartial verdict, according to the law and the 
evidence.* It was held in United States v. Eagan, 30 Fed. Rep. 
608, in an indictment for fraudulent registration, that the fact that 
a man was a member of a political party, and a strong partisan, 
did not affect his qualifications as a juror, {d) Prejudice against 
the class of cases or defenses which the juror is called to try, if it 

44 Freeman v. People, 4 Denio (N. Y.) 9; Brittain v. AUen. 2 Dev. (S. C.) 
120; Mima Queen v. Hepburn, 7 Cranch. 290; Chess v. Chess, i Pen. & Watts 
(Pa.) 32; Denver & R. R. Co. t/. DriscoU, X2 Cola 520; Township v. Kirston, 72 
Mich. I ; Mason v. State, 15 Tex. App. 534; Monaghan v, AgfL Inst, 53 Mich. 
238; Jones V. State, 55 Md. 350; Pike Ca v. Griffin, 15 Ga. 39; Omaha v. 
Kane, 15 Neb. 657; Hutchinson v. State, 10 Neb. 262; Strawn v, Cogswell, 
28 IlL 457; Catasaqua Mfg. Co. v, Hopkins, 141 Pa. St. Rep. 3a 

tfCoke on Litt 157; i Chitty Crim. Law 541; People v, Bodine, i Denio 
(N. Y.)28i, 305; Davis v, Allen, 11 Pick. (Mass.) 466. 

46 Business or occupation: Lawlor i/. Linforth, 72 CaL 205; Winnesheik 
Ins. Co. V, Scheuller, 60 111. 472; United States i/. Noelke, i Fed Rep. 426; 
Meretzek v, Caldwell, 2 Abb. Pr. N. S. 407; Shields v. State, 95 Ind. 299; 
Albrecht v. Walker, 73 111. 69; State v. Nelson, 58 Iowa 208: Williams v. 
State, 3 Ga. 453. Nationality: Balbo v. People, 80 N. Y. 484. Creed: People 
V, Christy, 2 Abb. Pr. 256 ; People v, Reyes, 5 CaL 349. 
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amounts to actual bias, will exclude the juror; certainly so if he 
appears to distrust his own ability to impartially try the case. But 
it must appear that the prejudice of the juror ^dll influence his 
verdict, and, in a criminal case, if the bias is only such as a law 
abiding citizen ought to have, it cannot exclude him.*' (/) Preju- 
dice against crime generally does not render the juror incompe- 
tent, in the absence of personal bias against the prisoner.^ 
(/) Conscientious scruples against capital punishment, or against 
conviction on circumstantial evidence, disqualifies the juror, unless 
he shows that he can act fairly and impartially, and render a ver- 
dict irrespective of his scruples or convictions.^ {^g) That an 
opinion formed or expressed by a juror concerning the merits of 
the cause, or the guilt of the accused, will disqualify him has been 
well settled, but there is much conflict in the authorities as to the 
degree of fixity of opinion, touching the facts at issue, which will 
render him incompetent. In a general way, the rules governing 
the question may be thus stated: 

I. If the opinion is based merely upon rumor or newspaper 
statements, and the juror testifies that he can give an impartial 
verdict from the evidence, he is generally admitted to the box. 

3. But if the opinion has been formed through reports of the 
testimony, or from conversation with witnesses, it is held that the 
juror is disqualified. 

3. The weight of authority — as well as statutes of many of the 
States — ^is now to the effect that if the juror testifies to the satis- 
faction of the court, that he believes his previously formed opinion 
will have no effect, but will yield to the evidence, and that he can 
render an impartial verdict according to the law and evidence, he 
will be allowed to serve. ■• 

47 People V, Carpenter, loa N. Y. 238; Anson v, Dwight, 18 Iowa 241; 
Butler V, State, 97 IncL 378; McCarthy v, Cass Ave., 92 Mo. 536; Spies v. 
People, 122 IlL I (S. C. 123, U. S. 131); Winnesheik Ins. Ca v, ScheuUer, supra; 
People V, McGonegal, 136 N. Y. 62; Com. v, Poisson, 157 Mass. 51a 

tf Davis V, Hunter, 7 Ala. 135; State v. Bums, 85 Mo. 47; Kroer v. Peo- 
ple, 78 ni. 294; U. S. V, Borger, 7 Fed. Rep. 193; Williams v. State, 3 Ga. 
453; Spies V. People, suprcu 

40 Logan V, United States. 144 U. S. 263 1 O'Brien v. People, 36 N. Y. 276; 
People V, Panshaw, 137 N. Y. 68; Pahnestock v. State, 23 Ind. 231; State v. 
Ward, 39 Vt 225; Williams v. State, 32 Miss. 389; State v. Shields, 33 La. 
Ann. 991. For a collection of the cases and a full discussion of the authorities 
see 3 Wharton Crim. Law, Sea 3x16-3121. 

60 See Statutes and authorities collated in 12 Am. and Eng. En& Law, 
354* 355t and notes; 3 Wharton Criminal Law, Sec. 3064-31x0; 2 Elliott's Gen- 
eral Practice, Sec. 524 and notes. 
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But an opinion upon collateral, or merely incidental questions 
involved, does not disqualify, unless shown to be such as likely to 
influence the verdict ;'^ although an opinion that the defendant 
has already been sufficiently punished in a criminal prosecution 
will disqualify the juror on a civil action to recover damages for 
the same wrong. ^ 

VI. Prior service of the juror, as such, upon a former trial of 
the same case is cause for challenge ; "> or if he has served as a 
juror upon the trial of a co-defendant; ^ or was one of the grand 
jury who fotmd the indictment against the prisoner.^ But, in 
the absence of a statute, it is not a ground for challenge that the 
juror on a prior case had found a verdict against the prisoner for 
another offense, or had been a juror in a civil case involving the 
same general questions.^ 

As has already been said, all challenges for cause are now 
tried by the court; the ancient practice of submitting the deter- 
mination of challenges to the favor to triors having become obso- 
lete, or been abolished by statute ; and in many cases the trial 
court is entitled to a wide discretion, particularly in the control of 
the challenges, the manner of examination of the juror, and in 
excusing jurors. ^ Generally, the decision of the court, particu- 
larly in challenges to the favor, like the findings of the triors, is 
conclusive as to the facts.w 



51 Weston V, Com., iii Pa. St Rep. 251; Hughes v, Cairo, 9a IlL 339; 
Patterson v. State, 48 N. J. L. 381 ; Lowenberg v. People, 27 N. Y. 336; Elbhi 
V, Wilson, 33 Md. 135; Dew v. McDevitt, 31 Ohio St, 139. 

fii Asbury Life Ins. Co. v, Warren, 66 Me. 523. 

nDunn v. State, 7 Tex. App. 600; Jacobs v. State, 9 lb. 278; State v. 
Sheeley, 15 Iowa; Argent v. Darrell, 2 Salk. K. B. 648. 

M Morton v. State, i Kan. 468 ; Arnold v. State, 9 Tex. App. 435 ; i Inst 157. 

85 Greenwood v. State, 34 Tex. 334; Rex v. Cook, 13 St Tr. 334; Rice v. 
State. 16 Ind. 298; State v. McDonald, 9 W. Va. 456; Bearson v. State, 34 
Miss. 602; State v. GiUick, 7 Iowa 287; Stewart v. State, 15 Ohio St 155. 

55 U. S. v. Schackelford, 3 CrandL C. C. 178; Com. v. Hill, 4 Allen (Mass.) 
591; Plow Co. V. Dentsch, 16 Neb. 384; Patterson v. State, 48 N. J. L. 381. 

67SUtev. Linde, 54 Iowa 139; Rowell v. Boston & Maine R. R. Co., 58 
N. H. 514; Thompson on Trials, Sec. 88; 3 Wharton Crim. Law, Sees. 3140- 
31 51 ; 12 Am. and Eng. Enc Law 359-361. 

56 Stoat V. People, 4 Park Cr. (N. Y.) 132; People v. Bodine, i Denio (N. 
Y.) 281, 309: U. S. v. McHenry, 6 Blatchf. 503; Patterson v. State, 48 N. J. L. 
381; State V. Ihrig. 106 Mo. 267; State v. Green, 95 N. Car. 611; Pickens v. 
Hobb, 42 Ind. 270; Lockhart v. State. 92 Ind. 452. 
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To detennine the competency of the juror he is examined 
upon his wrir dtn. Much latitude is permitted in this examina- 
tion, leading questions being permitted, within the discretion of 
the court, and, in some cases, hjrpothetical questions have been 
permitted to ascertain how the juror would decide under a sup- 
posed state of the evidence. But the later decisions deny this 
right, particularly the recent case of Chicago & R. R. Co. v. 
Fisher, 141 111. 614. The questions asked the juror, however, 
should be pertinent, fair and honest, and not such as tend to dis- 
grace or degrade him.^ While the usual mode of determining 
the competency of the juror is by his examination, yet other evi- 
dence may be given to prove the ground of challenge.^ 

In Regma v. Frost, 9 Cart P. 92, Lord Tindal said: **The 
rule is that challenges must be made as the jurors come to the 
book, and before they are sworn. The moment the oath is begun 
it is too late, and the oath is begun by the juror taking the book^ 
having been directed by the officer to do so." Now, however, it 
is universally held that the challenges can be made at any time 
before the jury is sworn, and, in some courts, after the oath has 
been admixiistered, but before anything else is done; and in some 
cases both the peremptory challenge and those for cause have 
been subsequently permitted, but that request is addressed only 
to the discretion of the Court. 

Where, after the exercise of due diligence, an incompetent 
juror has been admitted, the party has a right to complain, as 
soon as he discovers the disqualification, which may be before or 
after verdict: in the former case a juror should be withdrawn and 
the case continued; in the latter, it is ground for a new trial; 
both somewhat within the discretion of the court.** 

Objections to jurors have been held to be waived in the fol- 
lowing cases: {a) When the juror is accepted without examina- 
tion as to his qualifications it is a waiver of all objections that 
might have been thereby discovered, unless the disqualification 
were unknown to the party and his counsel at the time of trial; this 
exception, however, is not universally recognized. • {b) Knowl- 

M Burt V. Panjand, 99 U. S. i8a 

90 Bart V. Panjand, supra; People v. Hather, 4 Wend. (N. Y.) 229. 

•1 Toast's Case, 11 Leigh (Va.) 714; State v. Davis, 80 N. Car. 412; Henry 
V. State, 77 Ala. 75; Rhodes v. State, 128 Ind. 189: Sellen v. People, 4 IH 
412; I Thompson on Trials, Sea 116. 

Si Yanes v. State, 6 Tex. App. 429; Faville v, Shehan, 68 Iowa 241 ; Dan- 
iels V. City Lowell, 139 Mass. 56; Rollins «. Ames, 2 N. H. 349 (S. C 7 AnL» 
Dec. 79, and note) where the cases are collected on both sides of the question. 
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edge, at the time of trial, of the incompetency of an accepted 
juror is a waiver of objections, and knowledge of counsel binds 
his client. •• {c) Challenges to the polls generally is a waiver of 
challenge to the array; but an overruled challenge to the array, 
with an exception taken thereon, is not waived by afterwards 
challenging individual jurors.** (d) In an overruled challenge 
for cause an exception thereon is waived if the juror is afterwards 
challenged peremptorily, unless thereby the peremptory chal- 
lenges are exhausted.*^ (e) An exception to an erroneous over- 
ruling of an objection or challenge is unavailing if the party does 
not exhaust his peremptory challenges.** (/) When a party 
waives a cause of challenge, existing only as against himself, the 
other party cannot challenge upon the same ground.*' 

In order to make the proper record for appeal, the grounds of 
the challenge should be specifically stated; the request, refusal 
and exception should appear, and, generally, the examination of 
the juror in full. When the action of the court is placed on 
record, and there is a regular issue and joinder, and judgment on 
this issue, then error lies to this at common law.** 

C La Rue Munson. 

WiLUAMSPORT, Pa., April 36th, 1895. 

08 State V, Tnller, 34 Conn. 380; Russell v, Quinn, 114 Mass. 103; Carmon 
V, Bullock, a6 Ga. 431 ; State v, Bowden, 71 Me. 89 ; Scott v. Moore, 41 Vt 205. 

M Clinton v. Englebrecht, 13 Wall. 434; Watkins v. Weaver, 10 Johns. (N. 
Y.) 107; Mueller V. Rebham, 94 IlL 143; Co. Litt 158 a. 

66 Burt v. Panjand, 99 U. S. 180; Schoeffler v. State, 3 Wis. 823; People 
t;. Aplin, 86 Mich. 393; State v. Brady, 107 N. Car. 822; Wilson v. People, 94 
IlL 299; State V. Hoyt, 47 Conn. 518; Mimms v. State, 16 Ohio 221; Robinson 
•V. Randall, 82 lU. 521; contra^ Brown v. State^ 70 Ind. 576; People v. Bodine, 
I Denio (N. Y.) 281. 

MRobinscm v. Randell, supra; Sulings v. Shakespeare, 46 Mich. 408; 
State V. Elliott, 45 Iowa 486; St Louis R. R. Co. v. Lux, 63 IlL 523; State v. 
Jones, 97 N. Car. 469; White v. State, 30 Tex. i^p. 652. 

67 State V, Ketchey, 70 N. Car. 621; Murphy v. State, 37 Ala. 142. 
663 Wh. Crim. Law, Sec. 3152; R. v. Edmonds, 4 B. & Aid. 471. 
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IMPLIED EASEMENTS OF LIGHT AND AIR. 

(AU ric:bu referred.) 



It is and for over two centuries has been a rule of the English 
Common Law, that when a person sells a house, one or more 
rooms of which are dependent for light and air entirely upon 
windows opening upon other land of the grantor, neither the 
grantor nor his heirs or assigns may ever thereafter erect upon 
such other land any structure which would in any way shut out 
light and air from those windows. This rule grew out of that 
principle of equity which is formulated in the maxim: '* A grantor 
is presumed to have intended to convey whatever is necessary to 
the reasonable enjo]rment of the thing granted." 

This implied easement of light and air has been uniformly 
asserted by the courts of England from Palmer v. Fletcher, i 
Livinq. 122 (1664) to the present time, the last decision thereon 
being Myers v, Catterson, L. R., 43 Ch. Div. 481, in which case 
Lord Justice Bo wen in his opinion speaks as follows: 

•<• • • xf I seU a house which is standing on part of my land as a house 
with windows in it, to be used as a honse, and the windows in it to be used as 
windows, the least that the law implies from the necessary reason of the thing 
is, that I am not upon the remainder of the land which I keep back, immedi- 
ately I have sold the house and its windows, to do something which preventa 
aU use of the house as a house, and an use of the windows as windows. 

** The law implies that obvious duty in the form of what it calls an implied 
obligation or implied covenant, or contract on the part of the vendor, who ia 
selling one part of his property, and retaining the other, under circumstances 
like this, that he wiU not on the property which he retains, use all his rights as 
owner with respect to the pr operty which he retains, but will only use such of 
his rights of ownership, as can be used consistently with the convenient and 
reasonable enjoyment of the house which he has sold as a house." 

This rule of law necessarily became a part of American com- 
mon law in those States which formally adopted the common law 
of England, on the severance of the colonies from the mother 
country, and in many of the States which were never English 
colonies the courts have accepted this side as the law of the State 
simply because of the equitable and just principle on which the 
rule is founded. 

The few decisions rendered by the courts of the older States, 
which have been cited as holding that this rule is not there in 
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force, simply illustrate the assurance with which some judges 
assert as law, what are merely their own individual notions of 
what the law should be, and the very curious manner in which 
precedents are cited in support of such opinions. 

In Maynard v. Esher, 17 Pa. St. 222, one of the earliest of the 
decisions, cited as adverse to this implied easement, the house^ and 
the other land were sold at one and tiie same time, the purchaser 
of the other land received his deed some time before the purchaser 
of the house received his. The latter claimed an easement of light 
and air over the land of the former but the court denied it, saying: 
''To be entitled to the relief sought, the plaintiff should have 
shown that he purchased his part of the whole premises first, etc." 

In Haverstick v. Sipe, 33 Pa. St. 368, the common owner sold 
the other land seventeen years before he sold the house, and the 
general statement by the court that the rule under which the 
implied easement was claimed was not a part of the law of that 
State was merely obiter. 

In Parker v. Foote, 19 Wend. 309, the easement of light and 
air was claimed because of previous long continued enjoyment 
thereof, but the court denied the claim for the reason that the 
common law right to easements by prescription was not in force 
in New York. 

In Myers v, Gemmel, 10 Bart. 537, a store at the comer of 
Broadway and Reade streets was leased to the plaintiff. The 
landlord afterwards erected a building on Reade street in the rear 
of the leased store. The plaintiff claimed that his easement of 
light and air through the windows of the store was unlawfully 
interfered with, but no claim was made that it in any way diminished 
the profits derived from the business carried on by the plaintiff. 
The court denied the relief asked for by the plaintiff, on the 
grotmd that the common law of England regarding easements of 
light and air had never been adopted by the New York colony as 
a part of its common law. 

In Palmer v. Wetmore, a Sandf. Sup. Ct 316, the tenant of 
the house at 832 Broadway refused to pay rent, claiming that he 
had been evicted. This claim was based on the fact, as shown 
by the evidence, that the landlord had erected on another lot, and 
at a distance of fifteen to eighteen feet from the rear of the house 
leased to plaintiff, a building, the wall of which when it reached 
the height of two stories, so darkened the kitchen of the plaintiff 
that it was necessary to use lamps in the day time. Redress was 
denied the plaintiff, on the authority of Myers r. Gemmel and 
Parker v. Foote, above mentioned. 
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Mullen V. Strieker, 19 Ohio St. 135, is decided solely on the 
authority of Maynard v. Esher, 17 Pa. St. 222, and Haverstick v. 
Sipe, 33 Pa. St. 368, both of which so far as they deny the right 
to the easement in toto^ are expressly overruled by Rennyson's 
Appeal, 94 Pa. St. 152, and Mullen v. Strieker is negatived by the 
opinion of the court in Bank v, Cunningham, 46 Ohio St. 587. 

In Lampman v. Milks, 21 N. Y. 512, Judge Selden comment- 
ing upon Parker v. Foote, 19 Wend. 309, says: ** This case has no 
bearing on the rule, that where a man sells a house with windows 
opening upon other land belonging to him, an easement of light 
and air for those windows is implied from the grant." 

This line of authority antagonistic to the rule in question, cul- 
minates in the case of Keats xk Hugo, 115 Mass. 204, in which the 
question whether the easement arose by implication from the 
grant of a dwelling house, was fairly before the court. In deny- 
ing that in Massachusetts the easement is so implied Ch. J. Gray 
pretends to rest his decision upon previous adjudications of the 
courts of that State, but the premises hardly warrant the conclu- 
sion. The first case cited upon this part of the case is Atkins v. 
Boardman, 20 Pick. 291, where a grantee being restricted by his 
deed as to the breadth of the building he might erect, was allowed 
by the decision of the court to build as high as he chose. 

Ch. J. Gray next cites Collier v. Pierce, 7 Gray 18, of which 
case he says: '*The purchaser acqtiired no easement although 
the sale to him preceded the sale of the other lot." What the 
court really said was : '* The sale was much more like a partition, 
than a grant by a proprietor of a part of his estate, retaining the 
residue. ♦ * ♦ In the present case the windows are not neces- 
sary to the convenient enjoyment of the house." 

Of Fifty Associates v. Tudor, 6 Gray 255, Ch. J. Gray says: 
*' The court treated an easement of light and air derived from use 
and enjoyment, or implied grant as governed by the same rule. " 
The court in deciding that case used these words: *• We think 
the rule is well settled that in a city tenement, an easement of 
light and air derived from use and enjoyment or implied grant, 
can only extend to a reasonable distance, so as to give to the tene- 
ment entitled to it, such an amount of light and air as is reason- 
ably necessary to the comfortable and useful occupation of the 
tenement for the purposes of habitation, or business, not the 
amount which under some circumstances would be agreeable and 
pleasant, nor the full amount which the tenement has been accus- 
tomed to receive, but the amount reasonably necessary." 

Judge Gray then cites Randall v. Sanderson, 1 1 1 Mass. 106, 
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of which case he says: 'tit wai^ held that the grantee of the 
house took no easement of light and air over the adjoining land, 
and there is no intimation in the opinion that the decision would have been 
different if the deed of the land had not contained such covenants and had 
been made after the deed of the house.** 

The case in question was one in which heirs were dividing 
among themselves the estate of an ancestor. In this division they 
executed between themselves warrantee deeds. The heirs to 
whom the house was granted executed deeds containing covenants 
of warranty against incumbrances of the land adjoining the house, 
and afterwards claimed an easement of light and air over that 
land. The court in denying this right, says: ** The two deeds 
were executed simultaneously, and must be considered as parts of 
one transaction. The question whether the deed to Arza and 
David granted an easement of light and air over the other estate 
is one of intention. No such easement is expressly granted,. 

♦ • * and when we consider that the grantees and grantors in 
that deed are joint grantors in the deed to Sprague, and therein 
expressly covenant that the estate conveyed is free from all 
incumbrances, it seems clear that it was not the intention of the 
parties to create by a simultaneous act an easement of light and 
air in favor of the adjoining estate. The windows in the house 
sold to Arza and David though convenient, were not necessary, 

♦ ♦ ♦ and we think it was not the intention of the parties to those 
deeds to create a servitude upon one estate in favor of the othen 

In Paine v. Boston, 4 Allen 168, next cited in Keats v. Hugo, 
the owner of the house which it was alleged contained ancient 
windows, was not a party to the suit, made no claim, offered no 
evidence, was in no way interested in the judgment, and the 
decision was simply that the law of ancient lights was not in force 
in Massachusetts. 

In Brooks v. Reynolds, 106 Mass. 31, the grantor has cove- 
nanted to keep open an alley at the side of the house granted. He 
afterwards attempted to occupy a part of the alley, and the decision 
of the court forbade him to do so. 

In Royce v. Guggenheim, 106 Mass. 201, the question at bar 
was whether the erection of a structure by a landlord so near the 
leased premises as to darken some of the windows used by the 
tenant, constituted an eviction. 

The point was not decided, the decision being given against 
the landlord, because he (the landlord) had not shown that the 
rooms darkened could be used for any other purpose, or that the 
new structure was not on part of the leased premises, or what was 
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bis motive in erecting it. These were the Massachusetts cases 
upon which Ch. J. Gray bases his ruling that, ** In the grant of a 
dwelling house, an easement of light and air over adjoining land 
of the grantor is never implied." 

Continuing his argument, Judge Gray says: ** Light and air 
are universal and flow through no defined channels," etc. But it 
seems reasonable to assert that when a person erects a house on 
his land, and places windows therein, he by that act creates defined 
channels, through which light and air are to flow, and if he sells 
the house with those channels open, he certainly should be for- 
bidden afterwards to obstruct them. 

His Honor also advances these curious propositions : "The 
use and enjoyment of adjoining lands are no more subordinate to 
those of the house, where both are owned by the same person, 
than where the owners are different." **The reason upon which 
it has been held that no grant of a right to light and air can be 
implied from any length of continuous enjoyment are equally 
strong against impl}dng a grant of such right from the mere con- 
veyance of a house with windows overlooking the land of the 
grantor." The former proposition needs no answer. The latter 
is answered by sajdng that the grant was implied in both cases 
until 1852, when by Ch. 144 of the acts of that year, the right of 
prescription was abolished. 

Judge Gray, to further fortify his opinion, cites Palmer v. 
Wetmore, Myers r. Gemmel, Haverstick v. Sipe, Mullen v. 
Stricher, heretofore considered, and Morrison v, Marquardt, 34 
Iowa 35. This latter case, in which a party having sold a store in 
A large city in Iowa retaining another store between which and 
the store sold there was an alley eleven feet wide, reserved in the 
deed an alleyway four feet wide, and afterwards claimed an ease- 
ment of light and air over the whole alley. This right was denied 
by Dillon Ch. J., because the reservation of the lesser easement, 
forbade the implication of a greater easement of the same kind, 
and because the easement claimed was not shown to be necessary. 
In this case Judge Dillon expressed his opinion that the doctrine 
of implied easement of light and air should not be adopted in Iowa, 
but that one who purchases a house, if he desires to use light and 
air coming across adjoining land, should purchase the right so 
to do. 

Of Keats v. Hugo, no more need be said, than that in Brandt 
V. Grace, 154 Mass. 212, it is cited as holding "that the necessity 
must be pretty plain in order to warrant the implication of a 
grant." In Case v, Minot, 158 Mass. 584, in which Keats v. Hugo 
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is not mentioned, the court says, ''It is true that the doctrine of 
implied grants of easements and privileges connected with real 
estate, is applied with some strictness in this commonwealth, but 
in this case it might well be found that the right to light and air 
was necessary to the beneficial enjoyment of the demised premises, 
♦ ♦ ♦ and the general doctrine that there is an implied 
grant of whatever is necessary to the beneficial enjoyment of the 
thing granted is familiar. The facts show a nuisance or substan- 
tial interruption of the plaintiffs quiet enjojrment of the premises," 
thus practically overruling Keats v. Hugo. 

Yet Keats v. Hugo has been often cited as a ''well considered 
case." 

The early New York cases of Myers v. Gemmel and Palmer v. 
Wetmore {supra)^ were in turn overruled by Doyle v. Lord, 64 N. 
Y. 432, to the decision of which the court adds a dictum based upon 
Maynard v. Esher, Haverstick v. Sipe, Mullen v. Strieker, and 
Morrison v. Marquardt (supra). 

Turning now to the cases affirming the English doctrine, we 
find two early cases which assert that doctrine as a part of the 
common law of this country, to wit: Story v. Odin, 12 Mass. 157 
(1818) and U. S. v. Appleton, i Sumner 492 (1833). We find also 
that Judge Swift, in his digest Vol. i, p. 165, declares this doctrine 
to be a part of the Connecticut common law. 

At intervals of a few years follow those Massachusetts cases 
cited in Keats v. Hugo, which, if they discuss the doctrine at all 
uniformly, confirm the rule with the modification appended, as in 
the late English case cited above, ''that the easement claimed 
shall be reasonably necessary to the beneficial enjojrment of the 
premises granted." 

In 1862, the Connecticut court expressed its opinion in what 
has been called a dictum, that the rule was, **well settled law," 
citing Russell v. Prior, 6 Mod. 116, which case forbade the former 
owner of the house from doing any act which would be a ''nuisance 
to those lights." 

Not to extend this article too far, I will simply cite the cases 
which afSrm what may be said to be the American rule on this 
subject, to wit, that the purchaser of a house has a right to con- 
tinue to receive through the windows of the house as erected by 
his grantor, such a supply of light and air over other land of his 
grantor, as is necessary to enable him to use the rooms in the same 
manner and for the same purpose that those rooms were used by 
his grantor, tmless perhaps, that if by slight changes in the struc- 
ture he can continue that use by means of light derived from win- 
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dows opening upon his own land, it is his duty by so doing to 
avoid injustice to his grantor. Rennyson's Appeal, 94 Pa. St. 
152; Turner v. Thompson, 58 Ga. 273; Berkeley v. Smith, 27 Grat 
(Va.) 896; Sutphen v. Therkelson, 38 N. J. Eq. 318; James v. 
Jenkins, 34 Md. i ; Warren v, Blake, 54 Me. 286 ; Dillman v. Hoff-- 
man, 38 Wis. 572; White v. Bradley, (i(i Me. 263; Clausen v^ 
Primrose, 4 Del. Ch. 666; Ware v. Chew, 43 N. J. Eq. 493. 

Any other conclusion would operate to deprive a grantee of a 
part of that which the law presumes that he has bought and paid 
for, for no rule of law is more firmly settled than that "parties are 
presumed to contract in view of the property as it then existed, 
and to take with the benefits or burdens as they appear at the time 
of the sale to belong to it." Henry v. Koch, 80 Ky. 391 ; Dunkles 
V. Wilton, &c. R. R., 24 N. H. 495; Ingalls v. Plomondon, 75 IlL 
123; Bums V. Gallagher, 62 Md. 473; Ins. Co. v, Patterson, 103 
Ind. 589; Atkins v, Boardman, 2 Met. (Mass.) 463; Morrison r» 
King, 62 111. 35. 

A suggestion which may somewhat diminish the apparent con- 
tradiction between some of the early cases cited as adverse to the 
easement and the later decisions, is this: In several of the former 
cases the wrong complained of was by occupants of stores, but in 
none of them was any loss of profits alleged or proved. 

Lord Eldon, in the comparatively ancient case of Atty. Genl. v. 
Nichols, 16 Vesey Jr. 337, announced the rule in such cases to be, 
**that the privation must be such as to render the occupation of 
a house more uncomfortable, or of a place of business less benefi- 
cial. " As instancing this distinction, two New York cases decided 
at about the same date are of interest. 

In Shipman v. Beers, 2 Abb. N. C. 435, two lots of land, Nos. 
I and 3, sth Avenue, in New York City, owned by the same person, 
with buildings thereon, used for business purposes, the building on 
lot No. I extending the whole depth of the lot, and having windows 
opening on lot No. 3, in the rear of the building standing on lot 
No. 3, which extended but a short distance back from the street 
Both lots and buildings were conveyed, the conveyance of lot No. i 
being prior to that of lot No. 3. The grantee of lot No. 3 pro- 
posed to extend his building back so as to shut up the side windows 
in the building on lot No. i. The owner of lot i brought suit, but 
the court on the authority of Myers v. Gemmel, and Keats v. Hugo, 
refused relief, declaring that the question whether the easement 
should be sustained was one of intention, and the situation and 
nature of the property forbade the conclusion that the common 
owner intended to restrict himself or his grantee, from extending 
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a building occupying the whole front of the lot on which it stood 
directly back on his own land as far as he wished. 

In Havens v, Klein, 5 1 How. Pr. 82, a person owning land in 
the residence portion of New York City, erected two dwellings 
fronting on streets at right angles to each other. One of these 
■dwellings covered the entire lot, the other had a yard in the rear of 
it, upon which the rear windows of the first dwelling opened. The 
common owner sold the dwelling to which the yard belonged, and 
shortly afterward sold the other dwelling. The owner of the yard 
proceeded to erect a structure which obstructed the access of light 
and air to the windows of the other dwelling. Upon action brought, 
Ch. J. Daly, in his decision says, ''It is settled in this State that 
no right to the use of light and air in a building overlooking the 
land of another, is acquired by use, enjoyment or prescription. It 
can only pass by express grant or covenant, and will not pass by 
implication of a grant, unless it was necessary to the enjoyment, 
and was clearly intended from the circumstances existing at the 
time when the conveyance was made. But it is evident that in this 
case, the common owner when he placed those windows, intended 
that the rooms into which they opened should receive light and air 
through those windows, and that he had no intention to grant to 
anyone, a right to shut out that light and air, and render those 
rooms useless." 

Much might be added by way of argument to show that the 
right to the easement in question rests on a just and equitable 
basis, and that many of the reasons advanced by judges for repu- 
diating that right are fallacious. 

Judicial legislation, of which some of the earlier cases above 
cited are instances, is always retrospective, and eflEect that no man 
can know what the law is until his cause is determined. 

Right should always be, but in many cases is not, law. 

y. A. Robinson, 
Kbw Havbn, Conn. 
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Twenty-three years ago the Yale Law School left its earliest 
abode in the LeflSngwell Building and moved into the upper story 
of the County Court House. The change was significant at the 
time, for it meant that the steady growth of the school had impera- 
tively demanded larger space for lecture, library and office rooms. 
But this advance in the development of the school was one of 
degree only, and not of kind. Occupying, as it still did in the 
Court House, rented quarters, overshadowed by the greater bulk 
of the county and city administrative organs about it, the school 
was about as far as ever from attaining a distinct material individ- 
uality capable of enforcing recognition by the outside world. 
With the opening of the present Spring term the Law School 
moved once more. A bare four weeks in the new building which 
is now the home of the school can give us only a dim appreciation 
of all that this latest step means. Certain things, however, are 
clear. This second change of habitat is of far greater importance 
than the first The school has now gotten a visible personality of 
its own, obvious to all. It has gained thereby in position and 
power in relation to the outside world. There should also be 
another advance in the establishment of a closer connection with 
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the Campus, the heart of the University. The academic depart- 
ment has a great deal to oflEer the Law School, and vice versa. As 
the two branches approach each other on more nearly equal 
terms, and the students of the one appreciate and use the facilities 
offered by the other, the hitherto formal connection may be vital- 
ized into something of value to both. The internal life of the 
school will also be deeply affected by the change of surroundings^ 
particularly in the matter of self respect. Hitherto the graduate 
of the school had to be of an analytic and discerning mind to be 
able to separate the material circumstances of the school from its 
spirit and be properly proud of the latter. But its spirit has now 
found suitable bodily expression; it can hold its men as never 
before; it will send them out with a memory to be proud of; and 
in due time it will make the Law School also a hewer of that 
famous timber on which the strength of Yale is built, the Yale 
alumni. To Dean Wayland, whose labors in raising the funds 
have made the new building possible; to the men who generously 
responded to his call, and to those whose care and skill has made 
the building so exceptionally adapted for the work of the school, 
we g^ve the sincere thanks of the school and the Journal. The 
Journal, related to the school as limb is to body, gains with its 
gains and shares its hopes for the future, and it has good cause to 
be glad for itself as well as for the school as it moves into its new 

qiiarters. 

• * 

• 

As we go to press, the income tax is again on hearing before 
the Supreme Court, this time with a full bench. As a final decis- 
ion will probably be reached in a few days, it is hardly worth 
while to comment on the state of the law as it escaped from the 
first hearing. Its sufficiently crude machinery was in no wise 
improved by the decision of the court on rents and municipal and 
State bonds. Only the wild-eyed tax-collector, who has in conse- 
quence been called upon hourly to solve questions fitted to puzzle 
Kent or Story, is the worse for this intermediate decision. As the 
law now stands it involves legal problems sufficient for a decade 
of litigation. Apparently it remains with Justice Jackson to 
decide whether this bonanza for the legal profession shall continue 
in existence. In the interest of humanity in general the profes- 
sion will be glad to have its own chances vanish, as regards this 
law. 
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COMMENT. 

The case of Bate Refrigerating Co. v. Sulzberger (15 Supreme 
Ct. Rep. 508) points to a defect in -oar patent laws, which seems 
to call for further legislative enactment. The act of 1870 (Rev. 
St. §4886) provides that "no person shall be debarred from 
receiving a patent for his invention * ♦ ♦ by reason of its 
having been first patented • ♦ ♦ in a foreign country; pro- 
vided * * * that the patent shall expire at the same time 
with the foreign patent." This act, passed in a spirit of comity to 
secure the protection of foreign inventions, was designed to throw 
open to our people the benefit of these inventions at the same 
time as in the country of their origin, and not to place our inven- 
tors in a worse position, for having obtained a foreign patent. 

The complainant is the assignee of a patent on an American 

invention, which had been patented in Canada and England, for 

the space of five and fourteen years respectively, between the 

times of application and grant of patent in this country. Before 

the expiration of the American, but after that of the foreign 

patents, it brings a bill in equity for its infringement. It was 

held that although the policy of Congress in passing this bill was 

probably as given above, yet this case clearly comes within the 

statute, and although it works a hardship, yet the language is so 

obvious, as to leave no room for construction. 

• * * 

Tilt V. Illinois^ hLay Term, 1894, lU. Supreme Court. In this 
case the Supreme Court of Illinois declared a statute, popularly 
known as the "eight hour law," which forbade the employment 
of women in factories or workshops, for more than eight hours a 
day, unconstitutional, as an arbitrary deprivation of persons of 
the liberty of entering into contracts for their labor, without due 
process of law, under guise of the police power. 

The case turned on the point whether or not this law was 
arbitrary and class legislation. It was held to be so, as it was 
directed against women alone, and only such as were employed in 
factories and workshops. The court denied the power of the 
State to prohibit its citizens from entering into a certain employ- 
ment, merely because it may be harmful to them, citing Tiede- 
man's Limitations of Police Powers: "There can be no more 
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justification for the prohibition of the prosecution of certain call- 
ings by women, because the employment will prove hurtful to 
themselves^ than it would be for the State to prohibit men from 
working in the manufacture of white lead, because they are apt 
to contract lead poisoning." 

This statute, however, does not prohibit women from engag- 
ing in such work for more than eight hours a day, because it may 
prove hurtful to themselves; it looks to the harm that may be 
entailed on posterity — to weakness that may strike at the very 
life of the State. Undoubtedly, if workers in white lead were apt 
to transmit lead poisoning to their descendants, the State in the 
legitimate exercise of the police powers might forbid this trade. 

It is well known that factory work, the incessant jar and rum- 
ble of machinery, and excessive use of the sewing machine, are 
productive of serious and complicated disorders in women; that 
the birth rate in this class is lessened, the ofiEspring weak and 
puny. It cannot be doubted that it is the duty of the State to 
protect posterity, and that any laws passed to promote this end 
are within the limits of the police powers and not arbitrary, and 
further, that the determination of their necessity is vested in the 
legislature {Powell v. Pennsylvania^ 127 U. S. 678). The whole 
question seems to involve a balancing of public policy over against 
the right to contract, and the court has decided in favor of the 
latter. 
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RECENT CASES. 



GARNISHMENT. 



Gamishmeni Proceedings — Waiver of Contempt. — Holbrook v. Ford^ 
39 N. E. Rep. 1091 (111.). Where a receiver has voluntarily 
made himself a defendant in a garnishment suit by which a cred* 
itor attempts to reach assets claimed by the receiver, his right to 
assert that the creditor, in instituting the garnishment proceedings,, 
is guilty of contempt of court, is thereby waived. 

Gamishable Property — Percentage on Condition of Faithful Perform-- 
ance of Contract. — American Forcite Powder Mfg. Co, v. Locust Moun- 
tain Coal &• Iron Co, et al,^ 31 Atl. Rep. 90 (Pa.). Whe^re contract 
provides for the setting aside of a certain percentage of contractor's 
pay for each month as a security for the faithful performance of 
the contract, the amounts retained are not subject to garnishment 
by the contractor's creditors unless the contract has been faith- 
fully performed. 

Garnishment — Liability of Counties, — SUmur v. Board of Commis-- 
sicners^ 38 Pac. Rep. 839 (Col.). The facts in this case are 
unimportant, and the only point discerned by the court was the 
liability of a county to garnishment. Under the code '' Munici- 
pal Corporations " are subject to the garnishee process, but 
nothing is said as to quasi-corporationd. It was argued that 
county is a municipal corporation and so should be held liable to 
garnishment But the court, after a review of prior legislation 
upon this point, finally concluded that a county was not a munici- 
pal corporation, but a quasi-corporation, and therefore could not 
be held. 

Garnishment— Jurisdiction — Exen^tion. — Atchison^ T. & S. F. F. 
Co. V. Mc^gard^ 39 Pac. Rep. 985 (Col.). In a garnishment pro- 
cess against a Kansas corporation operating a continuation of its- 
line in Colorado, a citizen of the latter State obtained process by 
the proceeding in rem. The company moved to have the court 
dismiss them as garnishee on the ground that their employee 
whose wages were thus sought to be reached was a resident of 
Kansas; that his wages were earned outside the State of Colorado^ 
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and therefore without the jurisdiction of this court. And further, 
his wages were exempt to him by virtue of the laws of the State 
in which he lived. The court held that exemption laws have no 
extraterritorial force, but that as the indebtedness of the gar- 
nishee to the employee does not follow the domicile of the creditor^ 
the Colorado court could have no jurisdiction. 

Garnishment — Priority of Jurisdiction of Different Courts — LiahiU 
ity of Defendant, — Mack v. Winslow^ 16 U. S. App. 602. D insti- 
tuted a suit for the recovery of a debt against B. & Sons in a 
Kentucky court, and the defendant removed said suit to a circuit 
court of the United States, where judgment was rendered for the 
plaintiff. During the pendency of this suit and before judgment 
had been rendered, M began suit for the recovery of a debt 
against D in an Ohio State court, and on the ground of D*s non- 
residence, gamisheed the debt owing D from B. & Sons. The 
Ohio court rendering judgment for D ordered B. & Sons, the 
garnishees, to pay the amount of the judgment to D, whereupon 

B. & Sons filed a bill of interpleader in the United States Circuit 
Court for the District of Kentucky, Ricks, District Judge, deliver- 
ing the opinion of that court: "The prior pendency of a suit 
involving the same subject-matter is the test of priority in juris- 
diction. ♦ * * The defendants in the suit in the United States 
Circuit Court, under the authority of WaUcuev, McConneU^ 13 Pet. 
136, were not therefore amenable to the garnishee process under 
the attachment proceedings in the Ohio court ♦ ♦ * but were 
first bound to answer fully the orders and judgments of the Uni- 
ted States Circuit Court, and having done so were protected 
thereby. 

LIENS. 

Notice, — Alexandria Building Co, v. McHugh^ 40 N. E. Rep. 80 
(Ind.). ''After the contract has been once completed and the 
statutory limitation begins to run, can a party revive an expired 
right of lien which he has lost in consequence of laches, by per- 
forming some work in the house, such as merely patching the 
plastering, after work has been substantially completed? " Ross, 

C. J., held that if the appellee fails to file notice of his intention 
to hold a lien within the time designated by the statute, his right 
thereto is lost 

Mechanics* Liens — Certificate — Consent of Owner — Labor, — Bor- 
der^ et al, v. Mercer^ 39 N. E. Rep. 413. A claimant of a mechanics' 
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lien will not be denied if bis certificate sets out a true account of 
tbe amount due bim witb all just credits g^ven, altbougb be fails 
to set out tbe contract price, tbere being no intention to mislead 
and no one being actually misled. Advances made to intervening 
contractors by tbe owner of tbe building will imply tbe latter's 
consent. Tbe contractor may. cbarge tbe profit on labor above 
tbe market price if it can be sbown wbat sucb labor was wortb. 

Mortgage — Priority of Mechanics^ Lien — Foreign Corporations, — 
Chapman v. Brewer^ et a/., 62 N. W. Rep. 320 (Neb.), Tbis was 
an action of foreclosure upon a real estate mortgage. Besides tbe 
Brewers a manufacturing company was made a defendant. A 
cross-bill was filed by tbis company, setting up a mecbanic's lien 
prior in point of time to tbe mortgage of Cbapman, and tbe court 
beld tbat tbe lien of a mecbanic was superior to a real estate 
mortgage, provided tbe latter was not recorded before any mater- 
ials were fumisbed or actual work commenced; and tbat mort- 
gages taken wbile a building is being erected are subject to tbe 
liens of mecbanics. 

Mechanic's Lien — Liability of Testator's Estate — Devisee's Exemp- 
tion,— Tubricty V. Wright, et al., 39 N. E. 640 (N. Y.). Action 
brougbt against executors of deceased to foreclose a mecbanic's 
lien. PlaintifiE bad contracted witb deceased to do certain work 
on tbe latter's real property, but tbe deceased died before contract 
was completed. The executors, to wbom deceased bad devised 
bis property in trust, ordered plaintiff to complete tbe contract, 
wbicb be did. Thereafter, witbin tbe time prescribed by statute, 
a lien was filed against tbe property for tbe entire sum tben 
remaining unpaid upon tbe contract. Held, tbat plaintiff could 
only recover for tbat work done under direct orders of tbe execu- 
tors. 

LIMITATIONS. 

Limitations — Suspension by Non-residence. — Batchelder v. Barber y 
31 Atl. Rep. 293 (Vt). In order to claim under tbe statute of 
limitations for non-residence of debtor it is necessary to sbow tbat 
sucb debtor, wbile residing without the State, did not have known 
property witbin the State tbat could have been attached by tbe 
common process of law. 

Adverse Possession — Limitation — Running of Statute — Change of 
Statute. — MacAuiiff v. Parker, 38 Pac. Rep. 744. Tbe Statute of 
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Limitations will not begin to run until there is some one to sue or 
be sued, but when it has once commenced to run it will not cease 
for any reason not expressly* provided in the statute. And when 
the period of limitations is changed by a subsequent statute to a 
shorter period, the period of the former no longer obtains, and 
upon the determination of the shorter period recovery will be 
barred. 

Limitation — Assumption of Note. — Stinson v. Aultman^ Miller b* 
Co.^ 38 Pac. Rep. 788. Defendant, an attorney, assumed, in writ- 
ing, a note payable to plaintiffs, who, about the time the note 
became due, sent it to the defendant for collection. Note returned 
uncollected, and after seven years the plaintiffs learn of defen- 
dant's assumption, and sue him upon it. Held: That the defen- 
dant's assumption of the note was not harmful to the plaintiffs, 
and did not interfere with their right of action against the maker 
of the note; also that an action on the written instrument was 
barred by the Statute of Limitation which began to run, not at 
discovery of the written assumption, but at the maturity of the 
note. 

Limitations — Residence in Another State. — Webster v. Davies^ 62 N. 
W. Rep. 484 (Neb.). Plaintiff brought action against defendant 
for several promissory notes executed and delivered in the State of 
Nebraska, while defendant was a resident of that State. Defen- 
dant answered that for more than three years prior to the time 
the action was brought he had been a resident of Wyoming, and 
that the statute of the latter State (introduced in evidence) provided 
that, where an indebtedness of this character arose before defen- 
dant went to the State, action must be brought thereon within 
two years. Ifeld: That an action was barred in Nebraska when 
the defendant had resided in another State for the full period of 
limitations under the laws of that State, even though the cause of 
action arose in the former State and the defendant resided there 
when it arose. 

Limitation^/ Actions — Acknowlec^ment to Third Party, — Miller v. 
Teeter^ 31 Atl. Rep. 394 (N. J.). A bill was brought to foreclose 
a mortgage, and the answer set up the bar of the statute of limi- 
tations. The evidence showed that at the request of the defen- 
dant a third party wrote a letter to the complainant concerning a 
mortgage held by said complainant against the farm of the defen- 
dant, saying that the defendant had made arrangements to pay it 
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off, and would like to have the complainant bring said mortgage 
to him, or send it to some responsible man and let the defendant 
send the complainant a check for the money. Bird, V. C, held 
that, although an acknowledgment of the debt to a stranger 
would not ordinarily prevent the intervention of the statute, yet 
when the purpose of the debtor in making the acknowledgment 
to a stranger was that it should be communicated by the latter to 
the creditor, the creditor may rely upon it, and it would defeat 
the statute of limitations. 

GENERAL CASES. 

Railroad Commissioners — Right to Free Pass, — In re Board of Rail- 
road Commissioners, 32 N. Y. Supp. 11 15. Art. 13, § 5, of the Con- 
stitution, 1895, New York State, provides that no public officer 
shall ask or receive *' for his own use and benefit " any free pass. 
This does not prohibit the railroad commissioners in the discharge 
of their official duties from traveling on- passes signed by the 
Secretary of State, requiring railroad companies to carry them 
without charge as provided by Laws 1882, c. 353. 

Trade — Names — Infringement — Injunction, — Chas, S, Higgins Co, 
V. Higgins Soap Co,, 39 N. E. Rep. 490 (N. Y. App.). An action 
brought to restrain the use of a corporate name. Defendant 
obtained judgment in the lower courts, on the ground that the 
company had a right to use the family name of its organizers, and 
to apply the name to their products. This was reversed by the 
court of appeals, which held that any simulation of name which 
might mislead the public, and divert trade from the original com- 
pany, was ground for injunction, the defendant company deriving 
no immunity from the fact that it had chosen the family name of 
one of its members. 

Trustee, — Harrison v. Union Trust Co, of New York, 39 N. E. 
Rep. 353. On the sale of a railroad under foreclosure of a trust 
mortgage, the trustee received two checks, which it failed to col- 
lect. The bondholders refused to affirm the sale ; ordered a new 
sale, and bought the road themselves. A complaint was brought 
asking for the removal of the trustee, an accounting and an exe- 
cution of a conveyance to the purchaser at the last foreclosure. 
The court held that as the complaint does not allege that the rail- 
road was ever possessed by the defendant, it is therefore insuffi- 
cient to compel an accounting. That, where a decree of foreclos- 
ure requires the trustee to convey property, and he refuses to do 
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60, an action cannot be maintained to compel such trustee to con- 
vey, since the decree in such action would be merely a repetition 
of the decree already made. But where a decree of foreclosure 
of a trust mortgage requires the trustee to convey, his refusal to 
4o so is cause for removal. 

IVi/e's Separate Property — Liai$lity on Bond^Security for Husband 
— Want of Consideration. — Williamson v. Cline^ 20 S. E. Rep. 917 
{W. Va.). Where a married woman may make binding contracts 
as to her sole and separate estate, a plea of coverture will not 
avail in a suit against her as surety for her husband's debt. An 
extension of time of payment for one day by the creditor will be 
a sufficient consideration for her bond, although she herself 
receives no benefit. A judgment against her will be a lien on 
the property she possesses in her own name, including that 
acquired subsequently to the contract. 
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BOOK NOTICES. 

Hand-Book of Equity Jurisprudence. By Norman Fetter. Sheep. 
Price, $3.75. West Publishing Co., St. Paul, 1895. 

This volume represents the sixth in the Hornbook Series, the 
characteristic features of which are now well known. It is written 
expressly for the use of students, and the author confines himself 
to a clear, forcible presentation of the fundamental principles 
which underlie the doctrines of equity jurisprudence. In a terse 
but pleasing style he opens the subject with a discussion of the 
nature of equity, and the principles which define and limit the 
jurisdiction of courts of equity. The familiar maxims of equity, 
classified as enabling and restrictive, are analyzed, their meaning 
and application clearly explained, and their limitations forcibly 
presented. The body of the work is devoted to a presentation of 
the equitable doctrines of Estoppel, Election, Performance, Pur- 
chase, Assignees, etc., and the position of property held in trust, 
or under mortgages, liens, and assignments. Equitable remedies, 
such as Accounting, Contribution, Subrogation, Specific Perform- 
ance, etc., are treated with clearness and brevity. The book 
bears every evidence of careful preparation and will be of real 
value to a student desirous of la3ring a firm foundation for a 
more comprehensive knowledge of the subject to be acquired 
from the more elaborate and exhaustive treatises of Pomeroy, 
Story and Bispham. 

Manual for Election Officers and Voters in the State of New York^ 
containing the GenercU Election Law and Town Meeting Law. By F. 
G. Jewett, Clerk to the Secretary of State. Sheep; 260 pp. 
Matthew Bender, Albany, 1894. 

This is the second edition of this work, and the volume con- 
tains in addition to the laws mentioned in the title, the provisions 
of the Penal Code, General Laws and Constitution of the State of 
New York relative to elections and election officers. For state 
and county elective officers this book must prove invaluable, as 
the laws governing primaries, conventions, town meetings and 
the conduct of elections are gathered together in convenient form 
imder appropriate heads. The political divisions of the states, 
including the election, senate, assembly, congressional, judicial and 
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school commission districts are all defined. The laws relating to 
naturalization, citizenship and the qualifications, privileges and 
disabilities of voters are given in full. The work has been care- 
fully indexed and arranged and bears evidence of careful compila- 
tion, and the name and position of the editor is a sufficient guar- 
antee that lawyers and voters, as well as others in any way 
interested in the subjects treated, can depend upon it for absolute 
accuracy. 

Digest of Insurance Cases. Embracing the Decisions of the 
Supreme and Circuit Courts of the United States, of the Supreme 
and Appellate Courts of the Various States and Foreign Countries, 
upon Disputed Points in Fire, Life, Marine, Accident and Assess- 
ment Insurance, and affecting Fraternal Benefit Orders. With 
References to Annotated Insurance Cases and Leading Articles in 
Law Journals on Insurance. For the Year Ending October 31, 
1894. By John A. Finch. The Rough Notes Co., Indianapolis, 
1894. 

The Insurance Agent. His Rights^ Duties and Liabilities. By 
John A. Finch, of the Indianapolis Bar. Sheep; price, $1.50. 
The Bowen-Merrill Co., Indianapolis, 1894. 

This neat and tastefully bound little booklet of thirty-six pages, 
should be on the office table of every insurance agent. Its pages 
are devoted to a discussion of the legal status of the insurance 
agent, under the following heads: (i) Who is an agent of the 
the company; (2) Classes of agents and their powers; (3) The 
broker as an agent; (4) Of the adjuster; (5) Personal liabilities of 
the agent to the company; (6) Personal liabilities of the agent to 
the insured; (7) Unlawful discharge of the agent; (8) Ownership 
of the agency, and (9) Statutory penalties. A leading case on 
each head is cited which is followed by a sufficient number of 
cases to show the current of the law. Mr. Finch is a recognized 
authority on insurance law and this little book, which is so small 
that it can be conveniently carried in the pocket, will prove very 
valuable to insurance agents. 

American Electrical Cases. A Collection of all the Important 
Cases (excepting patent cases) decided in the State and Federal 
Courts of the United States from 1873 on subjects relating to the 
Telegraph, the Telephone, Electric Light and Power, and other 
Practical Uses of Electricity, with Annotations. By Wm. W. 
Morrell. Vol. L, 1873-1885. Vol. II., 1886-1889. Price, |6.oo 
per volume. Matthew Bender, Albany, 1895. 
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These two compact, well-bound volumes of 900 pages each, 
represent volumes I. and II. of a series which the publisher prom- 
ises will contain all the important decisions of our State and Fed- 
eral Courts on questions bearing on the rights, duties and liabili- 
ties of corporations using electricity as an agent whether for 
telegraph, telephone, electric light, electric power or otherwise. 
The wonderful increase in litigation which has arisen during the 
last few years through the application of electricity to commercial 
uses is shown by a comparison of these two volumes. The first 
covers the important cases which arose during the period from 
1873 to 1885, and the second, a volume of the same size, covers 
only the years 1886 to 1889, a period but one-fourth as long. It 
is estimated that it will require three volumes more to bring the 
cases down to 1895 and thereafter one volume each year to keep 
abreast of the decisions. The method of arrangement is very 
complete and satisfactory. As far as possible the cases upon the 
same or similar subjects are grouped together and the headnotes 
of each are followed by a list of the cases of this series therein 
cited, with reference to volume and page where each may be 
found. The opinion of the court is followed by a concise note 
referring to other cases supporting or denying the doctrine therein 
advanced. The volumes contain not only a very complete and 
carefully arranged index but also several pages of notes, which 
contain memoranda of cases which the editor did not think of 
sufficient importance to print in full. These volumes will prove 
of inestimable value to the members of the profession who are 
interested in litigation arising out of the use of electricity in its 
various forms. 
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MAGAZINE NOTICES. 

TAe Green Bi^, ^pril, 189^^ 

Chancellor James Kent (with portrait), Charles P. Martin 

The young Lawyer, .... John Wayland Peddie 

Couplet and Qtmtrains, .... Wendell P. Stafford 

A Sketch of the Supreme Court of Ohio: II. (illustrated), 

Edgar B. Kinkead 
A Legal Aviary. . R. Vashon Rogers 

William Atwood: XL, .... Charles P. Daly, LL.D. 
The Lawyer^s Easy Chair, .... Irving Browne 

May, 189s. 

John Van Buren (with portrait), ... A. Oakey Hall 

Should Women be admitted to Full Citizenship, Percy L. Edwards 

A Dramatic Denouement 
A Sketch of the Supreme Court of Ohio: III. (illustrated), 

Edgar B Kinkead 
Old World Trials: X., " Madame Joniaux's Case." 
The Judge's Collars of S. S. 

William Atwood: in. , . . Charles P. Daly, LL.D. 

The Lawyer's Easy Chair, .... Irving Browne 

The Counsellor, ^pril, 1895. 

The Rights and Remedies of a Corporation and its Stockholders 

In Respect to Contracts, Ultra Vires (continued), ('harles A. Winter 

The Nature of an Inchoate Right of Dower; How it may be 
Protected for the Wife's Benefit, and How it may be Relin- 
quished by Her Act. . * Ralph H. Holland, LL.B. 

The Albany Law Journal, 1895. 

Mar. g. Government Regulation of Railroad Rates, Martin A. Knapp 
The Method of Code Revision, George A. Benham 

Mar. id. The Mission of State Bar Associations, . Ralph Stone 

Mar. JO. The Taxing Power of the United States, James J. Hamilton 
Apr. 20. Legislative Interference with the Freedom of Rail- 
road Corporation Contracts, . Henry L. Harrington 

Central Law Journal, 189s. 

Mar. 75. Stockholder's Liability and the Statute of Limitations, 

William L. Murfree, Jr. 
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THE NEW YORK CONSTITUTIONAL CONVENTION. 



The sixth Constitutional Convention of the State of New York 
concluded its labors on the 14th of September last. It was in 
session at the State capital for something more than four months. 
It formulated thirty-three distinct amendments, and presented the 
result of its labors to the electors in the form of a revised consti- 
tution. Having been ratified at the polls at the November 
election the new constitution on the ist of January last became (with 
the exception of the judiciary article, which becomes operative a 
year later) the fundamental law of the Commonwealth. By it con- 
siderable changes in our organic law have been made, and as they 
affect the welfare and good government of six millions of people 
they cannot fail to interest the student of jurisprudence. 

The meeting of so unusual an assemblage was deemed a matter 
of g^eat importance to the people of the State at large, and par- 
ticularly to the members of the legal fraternity. Without the 
State it attracted no great attention, save so far as the efforts of 
the woman-suffragists to secure their alleged rights, gave the con- 
vention a passing notoriety. But now that its proposed amend- 
ments have passed into existing law it has been thought that a 
brief review of its proceedings and a summary of its work 
would be acceptable to those interested in the evolution of con- 
stitutional law. 

Before adverting to matters accomplished by the convention 
something as to its inception, organization and general character- 
istics may be desirable. The authority for its existence was 
embodied in the former constitutional provision that in the 
year 1866 and in each twentieth year thereafter, the question 
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should be submitted to the electors of the State to decide: "Shall 
there be a convention to revise the constitution and amend the 
same?" If the answer should be in the affirmative the Legisla- 
ture was required to provide for the election of delegates. Pur- 
suant to this mandate the question was submitted to the electors 
in 1886 and they decided with practical unanimity in favor of a 
convention. Partisan considerations, however, controlled sub- 
sequent legislative action in the matter and no provision was made 
for the meeting of a convention until 1893, when an act providing 
for the election of delegates, to meet on the second Tuesday of 
May, 1893, became a law. Political considerations again inter- 
vened and in 1893 the act of the preceding year was substantially 
amended out of existence, and a new statute took its place. The 
act of 1892 had very closely followed the provisions of the law 
which had summoned into existence the convention of 1867; each 
of them provided for thirty-two delegates, to be elected from the 
State at large, with a proviso that no elector should vote for more 
than sixteen of the delegates, thus establishing minority repre- 
sentation. The result of this method of election was highly 
satisfactory. It brought into the convention of 1867 men of com- 
manding ability, belonging to each of the two great political 
parties. For political reasons, which ultimately recoiled upon the 
party responsible for the change, this provision was annulled. 
The act of 1893, under which the convention came into being, 
provided for one hundred and seventy-five delegates, of which 
fifteen were elected from the State at large and five from each of 
the thirty-two senatorial districts. Accordingly, at the fall elec- 
tion party machinery was put in motion, nominations were made 
in the usual way, and delegates elected to the convention, which 
met at Albany on the second Tuesday of May following. Politi- 
cally the republicans were in the majority. Of the one hundred 
and seventy-five members elected, ninety-eight were at least 
nominally republicans and seventy-seven democrats; very few, 
however, were professional politicians. Political affiliations, in- 
deed, played no great part in determining the action of the con- 
vention; in only a few instances were amendments carried or 
defeated by a strict party vote. 

Professionally three-fourths of the delegates were lawyers. A 
large number of them were liberally educated. Not a few had 
gained a wide reputation at the bar. As a whole they were men 
of ability and high standing in the communities where they 
resided, and they had a high sense of the responsibilities and 
duties of their position. In the selection of a presiding officer 
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the convention was supremely fortunate. In the person of Joseph 
H. Choate was found one whose attainments and abilities reflected 
honor upon the convention and dignified its proceedings. His 
delightful tact disarmed criticism, whatever his rulings; and 
that unfaltering courage in maintaining his convictions, which 
especially characterized him*, gained for him, even more 
than the charm of his eloquence, the admiration of the 
convention. At the head of the judiciary committee was Elihu 
Root, whose infinite capacity for labor, added to his great abilities 
and acquirements as a lawyer, enabled him to impress himself 
upon the work of the convention to an extent unapproached by 
any other member of that body. 

Barly in its session the convention was called upon to assert 
and maintain its prerogatives. A writ of prohibition was issued 
out of the Supreme Court upon the petition of one Herman F. 
Trapper, a sitting member, whose seat was contested on the 
ground of g^oss frauds committed at one or more of the election 
districts within the City of Buffalo, from which he was returned. 
The writ assumed to restrain the convention from taking any 
action which should interfere with or abridge in any way his rights 
and privileges as a member, and required it to desist from pro- 
ceedings in the matter of deciding upon his qualifications and 
election. The writ having been personally served upon each of 
the delegates, two questions were fairly presented: First, as to 
the right of the convention to pass upon the election and qualifi- 
cation of its own members; second, whether the convention was 
inferior to the Supreme Court. 

Considering it to be of the first importance that a body chosen 
to revise the organic law should be free from interference, whether 
by the executive, legislative or judicial branch of the govern- 
ment, the convention repudiated the action of the coturt and 
asserted its rights as an independent legislative assembly, with 
plenary powers within its sphere of action, which it derived 
directly from the people. As a corollary to this proposition, it 
maintained that the right to judge of the election and qualifi- 
cation of its members was essential to its efficiency, and that 
interference from without, in this regard, would be destructive to 
its independence and authority — ^that the power claimed was 
necessary to its existence and the proper performance of its 
recognized functions. In accordance with this declaration of its 
I>owers the convention caused a copy of the report adopted by it 
to be transmitted to the Supreme Court, together with a respect- 
ful remonstrance against its entertaining jurisdiction in the 
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matter. As nothing further was heard of the proceeding it is to 
be presumed that the court, on consideration, adopted the views 
of the convention. 

Having maintained its prerogatives the convention proceeded 
to perform the work for which it had been summoned. The 
constitution of 1846 had for nearly half a century served as the 
great charter of the State. At the time of its promulgation fore- 
bodings of the ills likely to accrue to the body politic from its 
adoption were ever)rwhere heard. It was bitterly assailed as 
extreme in its democratic tendencies and as practically revolution- 
izing the policy of the State with its decentralization of political 
power and its elective judiciary. But the event has not fulfilled 
the dire predictions. It did, indeed, in the words of the address 
which accompanied it, ** Place the happiness and prosperity of the 
people of the State under God in their own hands; " but the people 
have seen to it that no great detriment occurred to the State 
thereby. We have under its sanction advanced with unprece- 
dented rapidity in poptilation, wealth and power; and on the 
whole the high character of our judiciary has been well 
maintained. 

The convention of 1894 was not inclined to radical measures. 
It appreciated the excellence of the existing constitution, very 
many of whose provisions had received judicial construction. In 
the main it was known to be acceptable to the people of the State, 
and it was deemed to be the part of pi*udence to modify the old 
constitution only so far as changed conditions had rendered it 
desirable. But this conservative action was not accepted without 
resistance by the reformers both within and without the conven- 
tion. At a time when the air was thick with socialistic schemes 
for regenerating political life, it was not to be supposed that the 
convention would escape the enthusiastic doctrinaire and the pro- 
fessional reformer. They were present in force and brought 
their amendments with them. Scarcely a provision of the old 
constitution seemed satisfactory to every one; even the preamble 
and bill of rights, which were supposed to be fairly acceptable, 
were asserted to be radically defective. Something over 450 
proposed amendments of the most diversified character were 
submitted to the convention for its consideration. Fortunately 
the delegates, as a whole, were a conservative body of men. 
They fully appreciated the fact that in the attempt to reform 
abuses, the abuses of reformation were to be avoided. Out of 
this mass of material only thirty-three amendments were pre- 
sented to the electors for adoption. 
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The real occasion for a constitutional convention, and the one 
justifying its assembling, was the unfortunate condition of the 
judicial system of the State. It had broken down under the 
stress of business it had been called upon to do. Our court of 
last resort had proved entirely inadequate to cope with its cases, 
and temporary relief had been supplied ; at one time by a com- 
mission of appeals and at another by a second division, made up 
of Supreme Court justices selected by the Governor. But this 
duplicate system had proved unsatisfactory. So, too, the calen- 
dars of the trial courts in the cities had become congested and 
some relief was demanded, as justice by being long delayed was 
practically denied. In addition to this the multiplicity of courts 
in the larger cities had been found confusing and ttndesirable. In 
order to remedy these and other existing evils the whole judiciary 
article was revised and materially changed. Briefly stated, the 
plan adopted to relieve the Court of Appeals was to strengthen 
the intermediate court by establishing an appellate division of 
the Supreme Court, to consist of five judges, and generally 
speaking to limit appeals to judgments and orders of the appellate 
division finally determining the action or proceeding, and to 
orders granting new trials on exceptions where the appellant 
stipulates that upon affirmance judgment absolute may be ren- 
dered against him. To relieve the trial courts and to supply 
judges for the appellate division, twelve new judges were pro- 
vided. The Superior Courts of the cities were consolidated with 
the Supreme Court. In addition to these changes the existing 
limitation of five hundred dollars on appeals to the Court of 
Appeals was abrogated, and the system of pensions for retiring 
judges was abandoned. It is, perhaps, worthy of mention that 
the return to an appointive judiciary found little support in the 
convention; while on the other hand an attempt to shorten the 
term of the judges from fourteen years to eight years was de- 
feated by a large majority. 

That the new judiciary article has simplified and in the main 
greatly improved our judicial system is beyond question, but the 
general opinion of the bar of the State is that the provisions for 
the relief of the Court of Appeals will prove entirely inadequate. 
By withdrawing all money limitation, an invitation is extended to 
appeal minor cases, which will, it is said, more than make good 
the appeals from orders that have been prohibited. So, too, it is 
asserted that the assumption that strengthening the intermediate 
appellate court will have a tendency to lessen appeals to the court 
of last resort, takes too little account of the staying qualities of 
the average litigant. 
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Next in importance to an improved administration of justice 
was the subject of municipal reform. The convention was fully 
alive to the debased condition of municipal government, and to 
the fact that if universal suffrage had not absolutely failed at this 
point it hady at least, come alarmingly near to it. Universal 
complaint of extravagance, inefficiency and corruption came from 
every quarter. The disease was conceded to be serious, but no 
remedy sufficiently commended itself to the majority of the dele- 
gates to warrant its adoption. The cities committee labored long 
and arduously, and with a patience that was most commendable, 
to devise some treatment that would, at least, alleviate the exist- 
ing disorder. They presented as possible palliatives various 
limitations upon the Legislature, cumulative voting, minority 
representation, prohibition of special legislation, and various 
other constitutional remedies of a more or less drastic character, 
but the prevailing opinion was opposed to embodying in the 
organic law provisions of an experimental kind which, in the 
present chaotic state of affairs, might prove not only ineffectual 
for good, but might prove altogether vicious. The result was 
doubtless disappointing to the friends of civic reform, but it was, 
no doubt, the part of wisdom to avoid extreme measures. The 
wide diversity of opinion existing among men of large experience 
and long study of the municipal problem was deemed to justify 
conservative action. It must not be supposed, however, that 
after so great labor nothing was produced. On the contrary, 
amendments of no small importance relating to improved munici- 
pal government were incorporated in the constitution. Cities 
were divided into three classes — ^the first class have a population 
of not less than 350,000, the second less than that number, but 
more than 50,000, the third class includes all other cities. Laws 
relating to cities are denominated either general or special city 
laws, as they relate to all cities of a class or otherwise. Special 
city laws do not become effective until the Mayor of the city 
affected shall have had fifteen days to certify to the Legislature 
whether or not the city approves of the proposed law. In the 
cities of the first class the Mayor alone may act for the city; in 
other cases the Mayor and legislative body of the city are to act 
conjointly, and provision is made for public notice. When ap- 
proved the bill is still subject to the action of the Governor. If 
not approved or not returned within fifteen days, it may again be 
passed by both branches of the Legislature, and upon approval 
by the Governor becomes a law. These provisions, supplemented 
by the separation of municipal from State and national elections, 
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by providing that the former shall be held on odd years and the 
latter on even years, summarizes the amendments tending to the 
improvement of city government. 

In the interest of purer elections personal registration is 
required in the cities and villages having more than five thousand 
inhabitants. Bi-partisan election boards are constitutionalized 
and a period of ninety days is prescribed for citizenship as a pre- 
requisite to the exercise of the franchise — the last amendment 
being directed against the fraudulent naturalization of vast num- 
bers of foreigners on the eve of important elections, when investi. 
gation as to their qualification becomes a ridiculous farce. The 
fact that in a single day 500 individuals were judicially declared 
by a single judge to be worthy of citizenship is a sufficient com- 
mentary on the old requirement. The merit system of appoint- 
ment based upon competitive examinations was embodied in the 
new constitution in substantially the same form as it before 
existed in the general statutes of the State, thus insuring per- 
manence to our new and improved civil service. 

Other amendments relate to better methods of legislative 
action. To prevent a mass of undigested and vicious enactments 
being rushed through the respective houses during the last hours 
of the session, it is provided that all bills shall be printed and 
upon the desks of the members in their final form at least three 
days prior to their final passage. A further provision prohibits 
riders on appropriation bills, and is directed against a well-known 
and very objectionable method of legislative procedure to forward 
doubtful measures. 

In reference to public institutions, the new constitution de- 
clares for the maintenance and support of a system of public 
schools wherein all the children of the State may be educated. 
Sectarian appropriations by the State, or any of its civil divi.sions, 
are prohibited; although the phraseology of the amendment did 
not unqualifiedly commend itself to a number of the delegates 
whose sentiments were tinctured with religious bigotry. At the 
beginning of the convention numerous petitions were presented 
setting forth alleged abuses that had arisen in the large cities of 
the State because of extravagant gifts to Roman Catholic insti- 
tutions, bestowed directly or indirectly from municipal funds. On 
examination it was found that these charges were greatly ex- 
aggerated, and that whatever minor abuses existed they were 
rather the fault of a system which, though in itself excellent, had 
been so carelessly administered as to require a more eflFective 
public supervision. The policy of the State for many years had 
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been to encourage private charities by contributing indirectly to 
their support through payments to them for the care and main- 
tenance of dependent children and others. The amount was 
usually a per capita sum, much less than the actual cost to the 
institution. Under this wise policy a multitude of asylums and 
orphanages came into existence, established entirely by private 
munificence. The movement was begun by the Protestants and 
was soon joined in by the Catholics and Hebrews. Owing to the 
larger per cent, of dependent poor in the cities belonging to the 
Catholic faith, it occurred that the aggregate sum paid to this 
denomination for the support of the unfortunate largely exceeded 
that paid to the Protestant institutions for the like service. Upon 
a thorough examination by a most efficient committee, with an 
eminent Hebrew as its chairman, a report was presented to the 
convention exonerating the Catholic institutions from any serious 
derelictions, and the sectarian issue was disposed of by requiring 
the State Board of Charities to assume the supervision of these 
quasi public institutions. 

The only measure which appealed directly to the political 
prejudices of the delegates was the apportionment adopted by the 
convention in its readjustment of the Senate and Assembly dis- 
tricts of the State. The new constitution increases both the 
number of Senators and Assemblymen, the former from thirty- 
two to fifty, the latter from one hundred and twenty-eight to one 
hundred and fifty. It also lays down certain principles which are 
to govern future apportionments. Both the apportionment and 
rules adopted were most violently attacked by the party in the 
minority on the submission of the constitution to the electors. 
The article was bitterly assailed as bad in principle and partisan 
in its execution. But now that the smoke of battle is cleared 
away and the apportionment and its accompanjdng regulations 
have become a part of our organic law, I think it may be truth- 
fully said, that while any division of the State into districts 
observing county lines will always result in inequalities, the exist- 
ing apportionment is not, on the whole, unfairly made. It must 
be borne in mind that the principle enunciated was that numerical 
considerations alone ought not to control in senatorial representa^ 
tion, and that a real danger would menace the State if a single 
city should dominate by having a majority of the members in 
each House. To avoid this preponderance it was provided that 
no one county should have more than one-third of the Senators, 
and no two counties more than one-half; thus preventing New 
York and Brooklyn from having together a majority in the Senate. 
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The rule thus adopted is not a novel one. Substantially the same 
limitation has heretofore appeared in the constitutions of other 
States containing large cities. This principle not only commended 
itself to the convention, but it was further provided that no 
county having more than three Senators should have an additional 
one, unless it should have a full ratio, although smaller counties 
are entitled to additional representation in the Senate on gaining 
a major fraction of a ratio. This provision was intended to favor 
the country at the expense of the cities, and it is based on the fact 
that the eflEective power exercised in a legislative assembly by a 
cohesive body of representatives voting usually as a unit is out of 
proportion to their numerical strength. This consideration, added 
to the narrow territorial area represented by the urban Senators, 
led the people of the State thus to limit their senatorial rep- 
resentation. 

Other amendments of importance can only be briefly referred 
to: The so-called Ives pool bill, an infamous statute passed to 
legalize gambling on the race tracks of the State, is abrogated. 
A prohibition against public officials accepting passes from the 
railroads, telegraph and telephone companies is adopted, thus 
putting an end to a vicious system of blackmail and corruption 
which had a tendency to debase every department of public 
service. The Coroner, as a constitutional office, ceases to exist, 
and the limitation of damages to $5,000 in case of death arising 
from negligence is removed. The forests of the Adirondack 
region are protected from further spoliation. The contract system 
of prison labor was prohibited and a more liberal policy towards 
the canals of the State was adopted. 

Of the amendments rejected by the convention the various 
propositions which, in one form or another, provided for the 
extension of suffrage to women, attracted wide attention. The 
persistent and vigorous campaign made by the friends of the 
movement brought down upon the convention numberless pe- 
titions. It cannot be denied that the measure was supported with 
g^eat ability and still greater enthusiasm; but its immediate 
results must have been disaiq>ointing to its advocates. Notwith- 
standing the time devoted to the subject it had very little real 
strength in the convention. Even the adverse vote of ninety- 
eight to fifty-eight by no means fairly represents the real senti- 
ments of the delegates upon the merits of the question. A 
number voted for the submission of the matter to the electors, in 
order to shift the responsibility. A few politicians regarded it as 
an easy method of bringing the revised constitution into disrepute 
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and thus securing its defeat, while a considerable contingent, as a 
matter of gallantry, consented to give the movement their votes. 
So far as the feelings of the delegates were a criterion it was quite 
apparent that the movement had made no great progress since 
1867, when the matter was before the former constitutional 
convention. 

From this brief summary of the work of the convention it 
will appear that no radical methods were adopted. The liberal 
constitution of 1846 had proved acceptable to the people. Under 
its aegis the State had developed into a rich and powerful com- 
monwealth. The people regarded it with veneration and the 
delegates reflected the sentiment of their constituents. They 
undertook their labors in no iconoclastic spirit. They struck out 
the obsolete provisions. They revised and amended only so far 
as was essential to adapt the old charter to the new conditions of 
political life which time and extraordinary growth had evolved. 
That they deserve well of the State for that which they have 
accomplished is probable ; that they merit commendation for what 
they did itot do is certain. Assembling at a time when the fierce 
and clamorous spirit of political unrest was everywhere rife, the 
convention sturdily refused to depart from the old and well-tried 
principles of government. Political vagaries found but scant sup- 
port, though respectful hearing. It was a conservative body, 
fully appreciating the importance of the task committed to it, and 
thoroughly alive to the public sentiment to which it was account- 
able. It submitted its work with confidence to the people, and its 
ratification by an emphatic majority followed. It is, or soon will 
be, the fundamental law of our State. Whether its provisions 
will accomplish all that is expected is a matter which time alone 
can determine ; but that the administration of justice will thereby 
be improved and good government advanced is firmly believed by 
the friends of the new constitution. 

F. T. Hamlin. 
Canandaigua, N. Y. 
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The telephone is the product of an age of remarkable inven- 
tions. It is still a new institution and while some legal questions 
concerning it are decided, others will depend upon the progress 
of electrical science for their final adjudication. 

The •* telephone" belongs to the genus "telegraph." Not 
only from the similarity of their electrical principles, but especially 
from their similar relations to the public, must the law class them 
together. In Attorney General v, Edison Telegraph Co., 6 Q. B. 
Div. 344, it was held that a conversation through a telephone was 
a "message," or at all events "a communication transmitted by 
telegraph," and therefore a telegram within the meaning of the 
English Telegraph Acts. Indeed, the definition given by Morse 
of his electro-magnetic telegraph forms a perfect definition of the 
telephone. He called it "an instrument or apparatus which by 
means of wires conducting the electric fluid, conveys intelligence 
to any given distance with the velocity of lightning." ^ 

In short, while technically the telephone refers to an instru- 
ment which transmits the voice of the speaker,' it is so closely re- 
lated to the telegraph that the statutes will, in the absence of 
special controlling conditions, extend the law of telegraphy to 
include telephones.* 

From the nature of its service the telephone has assumed a 
position as public agent. As a time-saving factor in commerce it 
stands next to the telegraph. The initiation, progress and com- 
pletion of business transactions involving immense interests, 
depends upon the certainty of telephonic communication.^ But 
where property has thus from the nature of its employment come 
to be of public consequence and affects the community at large, it 
ceases to he juris privati and becomes clothed with a public inter- 
est.^ Special privileges and special obligations follow as a result 
of such a legal status, and therefore from the nature of its public 
function we find the telephone affected by the rights and liabilities 

1 Webster's Diet., ** Electro-magnetic telegraph." 

s Hockett V, State, X05 Ind. asa 

S BeU Tel. Co. v. Com., 3 Atl Rep. 825; 53 N. J. L. 341 ; 53 Ala. an. 

4 17 Neb. 136. B Munn v. III., 94 U. S. 1x3. 
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of a common carrier.* Both the telegraph and the telephone, 
except where they are merely for private convenience, undertake 
for hire to carry news for any who choose to employ them. As 
the telegraph has undertaken with the public for the rapid trans- 
mission of despatches from its offices, so the telephone has under- 
taken to transmit oral messages from its instruments, one of which 
it proposes to supply to each party requiring it. Its chief right 
against the public is that of eminent domain,*^ a right to which it, 
like the telegraph, is entitled only by reason of its character as a 
public use, and which it must exercise in deference to the highest 
public good. 

Telegraph law holds for telephones on questions where their 
public status is identical,^ but the peculiar nature of telephone ser- 
vice has led to complications since the introduction of electric 
railways, owing to the disturbances due to induction, conduction 
and leakage. 

Long before the introduction of steam and electricity it was 
held that the primary object of a street was for the free passage 
of the public,* a rule that seems to be followed in the cases of the 
Central Pa. Telegraph Co. v. Wilkesbarre Ry. Co., ii Pa. Co. Ct. 
Rep. 417, and R. R. Co. v, Teleph. Co., 27 N. E. Rep. 890. In 
the former it was held that a telephone company * * * must 
not interfere with the free use of the street ♦ * * and this duty 
includes the precautions necessary to keep its wires from coming 
in contact with those of a street railway subsequently occupying 
the street. The second case dealt with the question of disturbance 
to telephone wires caused by conduction and leakage, where both 
companies used the ground to complete their circuit; and the 
Court said that the prior occupation of the street by virtue of a 
franchise from the city, did not give a telephone company the 
right to enjoin an electric-railway company from locating its poles 
and wires over the same street. Since both companies were law- 
fully using their franchises, and the difficulty could be avoided if 
either would abandon the ground circuit and use a return wire, the 
Court held that it was not a question of prior right of occupancy, 
and that the telephone company had acquired no vested right to 
the use of such ground circuit. The primary and dominant pur- 
pose of the street is for public passage, and any occupation except 
for travel or transportation is inferior to such public easement. 



• 47 Fed. Rep. 433; 17 Neb. 126; 118 Ind. 194; 61 Vt. 461; 105 Ind. 250: 
66 Md. 399. 7 Am. and Eng. Encyl. Law, 25, p. 747. 

8 Am. and Eng. Encyl. Law, 25, p. 746. 
King z/. Russell, 6 East, 427. 
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As between two public uses, the more important takes precedence, 
on the principal that the highest public good is the end of all law. 
Injunction was therefore denied to the telephone company in 
this and similar cases, i<^ and while further developments in electri- 
cal science may alter the present status of these electrical compa- 
nies, their duty to sacrifice private interests to the common good 
must remain. 

Rights and duties are correlative, and the telephone company, 
by accepting the benefits of the law extending to it the right 
of eminent domain, surrenders its system to the public, and 
binds itself to render equal service to all, tmder proper and 
reasonable regulations. ^^ The duty of a common carrier as to im- 
partiality is elementary law, having its foundation in public right, 
which is superior to every private right. To illustrate the length 
to which a court has gone to uphold this view, we may instance 
the case of Cent. Union Telph. Co. v. State, 118 Ind. 194, in 
which it was held that, where the statute regulates the monthly 
charges of telephone companies, even though a company has 
abandoned the rental system and adopted a public toll system, 
nevertheless any person within its district has the right to demand 
and receive private telephone facilities. 

The most interesting phase of this subject arises where the 
telephone company holds patent rights of the government. Tele- 
phones in this country are largely monopolized by the Bell com- 
pany, which holds the patent rights and leases them to local cor- 
porations; and, depending on the exclusive right of patentees to 
make, use and vend their productions as secured by Federal laws, 
they often attempt to boycott their rivals by stipulations in their 
contracts of license. The cases, with one exception, *» hold such 
contracts void, and deny the right of the licensor to demand, or 
the licensee to accept such conditions. There is here at first sight, 
an apparent conflict of authority, — State laws abridging and 
restricting the monopoly secured to an inventor under the national 
patent laws; but in the words of an Ohio case, — **the use of 
property — arising from discovery — ^is not beyond the control of 
State legislation, simply because the patentee acquires a monopoly 
in his discovery."" While enjoying the monopoly conferred by 
his patent, he must exercise his rights therein, subject to the obli- 

10 Cumberland Tel. Co. v. United Electric R. Co., 4a Fed. Rep, 273; Hud- 
son River Telph. Co. v. Watervliet Turnpike Co., lai N. Y. 397. 

11 47 Fed. Rep. 433; 17 Neb. 126; 118 Ind. 194; 66 Md. 399. 

1*49 Conn. 35a. For views above see 47 Fed. Rep. 433; 17 AtL Rep. 
1071 ; 97 U. S. 508. 509; 36 O. St 296. » 36 O. St a96. 
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gations imposed by the common and statute law. ''If he leases 
his product for a public rather than an individual use he thereby 
gives the use to the whole public." ^* This power of the State to 
dictate rules to every sort of public business is discussed at length 
in Munn v. 111., 94 U. S. 113. In that case it is said that, "when 
one devotes his property to a use in which the public has an inter- 
est he must submit to be controlled by the public for the common 
good, to the extent of the interest he has thus created." He 
need not apply his property to a public employment, but if he does 
the employment will be subject to the rules prescribed by law, 
for it is the business as such and not the right to ^ patent monop- 
oly that is regulated.** The use of a patent can never be enforced 
against the will of a patentee, but the telephone patent is of little 
value except by being subjected to public use; and the owners 
cannot hope to reap the benefits of such a use and escape its obli- 
gations. The State, as we have seen, grants to the telephone 
company the right of eminent domain, the right which is never 
conferred on any but a public use; and the patent rights which it 
possesses exclusively and may continue to hold exclusively if it 
asks no State assistance, are waived, in so far as they are incon- 
sistent with the new duties arising on the acceptance of such State 
privileges. ^^ 

Like all common carriers the telephone company may establish 
reasonable conditions which applicants must comply with; and 
the use of profane or obscene language over a telephone may 
justify a company in refusing further service, on the same ground 
that a telegraph is not liable for a failure to send immoral or 
gambling messages.*^ 

The party discriminated against by a telephone company can- 
not bring an action at law, for there is no breach of contract; but 
his remedy lies in a writ of mandamus, ** a mode of relief that will 
avail even in the hands of a rival company, and which is not 
abridged by the imposition of statutory penalty. >• 

Finally, although State statutes have been referred to as enforc- 
ing these duties to the public, they are only declarative of the 
common law, by virtue of which the State police power has always 
controlled public employments.* 

14 17 Atl. Rep. 1071. 

1ft Munn t/. 111., 96 U. S. 113. Teleph. Co. v. Delaware, a C. C. A. i. 
W47 Fed. Rep. 433; a C. C. A. i; 27 N. E. Rep. 890; C. U. Tel, Co. v. 
State, 123 Ind. 113; 118 Ind. 194; 66 Md. 399; 36 O. S. 296. 

17 Pugh V, City Tel. Co., 27 Alb. L. J. 163. 

18 17 Neb. 126; 66 Md. 399; also see cases under note 16, supra. 

10 118 Ind. 194. M Hockett «/. State, 105 Ind. 250; 17 Neb. 126. 



Digitized by 



Google 



THE LAW OF THE TELEPHONE. 997 

The same basic principles that determine the duties of a tele- 
phone company to impartial service, also establish the right 
of the State to regulate charges. It springs directly from 
the State police power and is a common law right of regulating 
public employments, which our constitution has left to the various 
States. Though somewhat intangible and difficult to define, 
owing to its various phases, this power is inherent in every sover- 
eignty and embraces the entire system of internal State regula- 
tions.^ '' Sic uteri tuo uialienum mm laedas " is its controlling prin- 
ciple; the legislature** is its agent delegated to regulate the 
charges of public employments to the end of preventing any un- 
just discrimination, and if the legislature fails to do so, the court 
must decide on reasonable rates. ** But such power of regulation 
is not a power to destroy — and does not do away with the right to 
make reasonable charges, a right which exists under the general 
law governing natural persons and not as a result of a special 
franchise or privilege.** In other words, the power of the legisla- 
ture to regulate means the power to fix a maximum rate,** — a 
limit which a telephone company cannot exceed either by dividing 
an excessive monthly charge into two or more separate items,** 
nor by establishing toll stations which charge for each conversa- 
tion,*^ nor by claiming immunity as patentee of the Federal gov- 
ernment. 

There appear to be two exceptions to the power of the State to 
regulate charges. First, where the nature of the telephone ser- 
vice is interstate, a case for Federal control as far as it is a common 
carrier of news between States,** and this question will be of 
increasing importance with the use of long-distance telephones. 
Secondly, where the State by words of positive grant has trans- 
ferred this right, it may be to a municipal corporation, or to the 
telephone company, as part of its charter rights.** So jealously 
does the law protect this use of the police function that it can only 
be bargained away by words of express grant, or their equivalent 
in law,** and where a charter leaves ambiguity on this point the 
construction always favors the State.** 

The effect of telephone messages in evidence is still an unset- 
tled question. There are as yet no decisions from Federal courts 

» Cooley Const. Lim. 57b. 

tt Hockett V, State, 105 Ind. 250, andMunn v, HI.. 94 U. S. 113. 

» 94 U. S. 155. M Cent L. J., Vol. 28, 41 note; 94 U. S. 164. 

» Cent L. J., Vol. 28, 41 note. M 113 Ind. 143. i7 118 Ind. 194. 

« Cent L. J., Vol. 28. » 94 U. S. 155. and 94 U. S. 164. 

80 116 U. S. 307, and 96 Mo. 623. n 116 U. S. 307. and 96 Ma 633. 
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on the subject, and the decisions of State courts are not such as to 
carry great weight. The telephone has become so identified with 
modem business, and its nature and operation so notorious, that 
courts will probably take judicial notice of it as belonging to 
public contemporary history. » This subject seems to naturally 
fall under three heads: first, the effect of an ordinary commtmica- 
tion between parties who recognize each other's voices; secondly, 
the effect of an answer from a person in an establishment as evi- 
dence to bind the proprietor; and thirdly, the effect of a message 
transmitted or repeated by an operator. It would seem that the 
first case differs in no way from an oral conversation aside from 
the question of witnesses thereto.*' Declarations of an interested 
party should be admissible against such party, whether made in 
person, or through an electrical mechanism whereby the parties 
**talk with each other, as if face to face." In People v. Ward, 3 
N. Y. Crim. R., 483, 511, it was held competent to give in evidence 
a message where the voice was recognized. 

Secondly, suppose one calls up a business establishment and 
receives an answer, but does not recognize the voice as belong- 
ing to one of the firm. Is the answer admissible in evidence to 
bind the principal? In Wolfe v. Mo. Pac. Ry. Co., 97 Mo. 413, it 
was held that where one by subscribing to a telephone, invited 
communication through that channel, he was bound by such con- 
versation, even though the voice was not recognized, the latter 
fact affecting the weight but not the admissibility of the testi- 
mony.** This opinion rests upon the principle of agency, and not 
being from a court of highest authority, does not settle the law on 
this point, although it seems very properly to favor the interests 
of business by giving effect in evidence to answers made in the 
usual manner from a usual place of business. And yet, a general 
rule of evidence binding a principal by all answers given by tele- 
phone from his office would seem too sweeping, so that, until the 
higher courts pass upon the matter, each case ought to be settled 
according to its peculiar circumstances. 

The third case in this connection arises when an operator 
acts as an intermediator between parties, and the increasing 
use of the long-distance telephone, over which it is often impossi- 
ble to communicate with an ordinary transmitter, makes it a 
question of no small importance. Here again the cases are few 
and of doubtful authority. Two cases* have held such communi- 
sm 97 Mo. 473. 8S 24 Weekly L. Bull. 245. 

84 See also 82 Tex. 201. 

85 Sullivan v, Kuykeodall, 82 Ky. 483, and Oskamp v, Gadsden, 35 Neb. 7. 
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cations admissible on the ground that the operator was acting as 
the agent of both parties. There is some objection to considering 
that person the agent of the party called up, unless that party 
could hear the message repeated.** How the operator can be con- 
sidered the agent of the party called up when he does not know 
that he is conversing through a third party, so as to bind him by 
statements incorrectly repeated, is difficult to understand. The 
law of evidence will not regard a party as bound by the statements 
of a third party, unless he has referred others to him for informa- 
tion as in case of interpreters. If he heard it repeated, and either 
party would generally be able to in long-distance messages, his 
acquiescence would amount to adoption. Evidence so transmitted 
should go to the jury and have much or little weight, according to 
the circumstances. There is an analogy here to the case of the tele- 
graph company which is ordinarily considered the agent of the 
sender. The law of telephonic evidence will probably remain 
embryonic until further developments have revealed all the pos- 
sibilities of long-distance telephones. 

The validity of official acts by telephone is an even more spec- 
ulative question than the admission of telephone messages in evi- 
dence. But there are the same reasons for a liberal interpretation 
of such acts, and one which will facilitate rather than hamper the 
transaction of official business. In Banning v. Banning, 80 Cal. 
271, it was held competent for a notary to take an acknowledg- 
ment of a deed by telephone, and in the absence of fraud, duress, 
or mistake, it was held conclusive evidence of the facts stated 
therein. In Murphy v. Jack,''' one of the departments of the Su- 
preme Court of New York held that an attorney in the City of New 
York might make a good affidavit for an attachment based upon 
information and belief, the information having been derived from 
his client communicating with him through a long-distance tele- 
phone from Boston, — and this, although he did not recognize the 
voice of the client. This recent opinion, coming from the New 
York Supreme Court, will doubtless have much weight in future 
decisions on the subject. 

It is imprudent to attempt to apply the law to new conditions 
until they are thoroughly understood, and, while these two cases 
are doubtless rightly found on their facts, the final determination 
of this and other questions will come when the telephone takes its 
place with the railroad and telegraph as a settled institution. 

Herbert H. Kellogg. 

86 24 Am. L. Reg. 442, note. 87 10 N. Y. Law Journal, No. 146. 
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A FEW words will suffice to bring to the notice of the graduating 
class the advantages available in the third year M. L. courses in 
the school. We refer not so much to the benefit to be derived 
from any particular study, as to the general result of such work. 
A complaint frequently made by Seniors is that their work is such 
in nature and amount that at the end of the year they are con- 
scious of a distinct sensation of mental indigestion; that Senior 
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year, in its work of filling in with details the framework of princi- 
ples laid down in the year preceding, causes the process of acqui- 
sition of raw materials by the mind to outrun that of their assimi- 
lation. It is in this relation that the chief good of the M. L. course 
lies. The mind is enabled by it to tmderstand and grasp firmly 
the acquisitions of the tmdergraduate course, to see the relations 
of the different parts and to form this body of knowledge into an 
available whole. The use of third year courses is especially 
advisable for those of the graduating class who intend to settle in 
or near New Haven. 

* 
Apropos of suggestions in general we wish to call the attention 
of the school to the fact that the advance sheets of the West Pub- 
lishing Co/s reporters are now available both in the School 
library and at the Journal room. Aside from the obvious 
advantages of this system in furnishing law emphatically '* up to 
date/' we offer an extremely practical hint in remarking on the 
extensive lists of second-hand law books, reports, etc., advertised 
in these reporters. Considering the proverbial ''financial strin- 
gency " which is the yotmg lawyer's first instructor after leaving 
the law school, and how incompatible therewith are the prices of 
the ordinary and necessary law books at first hand, it is surprising 
how few there are who know of this means of economy. 



Prophecy is dangerous, but with this admission to beget due 
humility at the outset, it is excusable to yield to the temptation 
occasionally. We hazard the guess that the near future will see 
our much tested Federal and State Constitutions subjected to strain 
from a new direction. We refer to the recent spread of Socialistic 
ideas, due, it may be remarked, to fundamental causes, and be- 
ginning to show fruit in legislation of a novel general nature. 
While such legislation has primarily a political rather than a legal 
interest, the courts, guided by the constitutions, must apply the 
final test as to its right to exist, and the area thus opened for con- 
struction and interpretation will widen and become of tremendous 
importance. The episode of the late income tax may be said to 
present an early instance of this class of cases. Certainly the 
elements of such a struggle as has been suggested were contained 
in the arguments of that great case. Looking at that now seeth- 
ing concoction called Public Opinion, daily crystallizing into strange 
shapes, it is not rash to assert that the income tax case is but faintly 
typical of the contest soon to grow fierce, where it will be, beyond 
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all post experience, the spirit and essence of our organic laws, 
rather than the letter, that will be the battle ground of the forces. 



In this, the last issue of the Law Journal for the present college 
year, the retiring board of editors wish to express their sincere 
thanks to all from whom they have received aid in their work ; to 
the gentlemen of the Bench and Bar who have helped them by 
contribution and criticism; to the professors of the School who 
have been always ready to respond to requests for advice and 
assistance, and to their fellow students who have given their 
financial support. In aiding the Journal these gentlemen have 
aided the School and from each of these points of view the board 
appreciates the value of their services. 
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COMMENT. 

The efforts that have been put forth to have the sentence for 
murder disaffirmed which was pronounced upon Buchanan in the 
New York courts more than two years ago, do not seem to have 
been well directed in the case brought before the U. S. Supreme 
CovLVt {In re Buchatian^ 15 U. S. Sup. Ct. Rep. 723). An appli- 
cation for a writ of error to the Coiurt of Appeals failed to disclose 
any ground whatever to justify the granting of such a writ, the 
question presented being purely one of fact. The petitioner 
endeavored to raise a constitutional point by asserting that the 
trial and conviction had been ** without due process of law " in that 
the jury which rendered the verdict were not twelve men of sound 
mind and memory as contemplated in the Constitution. But it 
appeared from the record that the only objection to the jury was 
based on the alleged mental and physical incapacity of one juror 
who was taken ill while in the jury room. A motion for a new 
trial having been made in consequence, it was sufficiently made 
out upon proof,' that the illness was temporary, and had in no way 
prejudiced the accused, having occurred after a decision of 
'* guilty" had been reached, the separation for medical attendance 
being involuntary, the recovery sufficient for the juror to confer 
about the case and render a verdict with the others. The denial 
of the motion was the exercise of judicial discretion as to the com- 
petency of the juror to return the verdict, the opinions in support 
of the motion being premised on statements given them, the 
opposing testimony based on personal examination. The denial 
of the motion appeared perfectly satisfactory and the judgment 
was one of fact which the court cannot review. No right, privi- 
lege or immunity under the Constitution was specially asserted, 
and the whole claim fell far short of a federal question. 

• 
Is there a common law of the United States? This question is 
ably argued in the opinion delivered in the case of S7mft v. Phila- 
delphia 6* R, Ry. Co,^ 64 Fed. Rep. 59. Action had been brought 
to recover back freight exacted in excess of a reasonable rate, 
prior to the operation of schedules provided by the Interstate 
Commerce Act, and the conclusions reached by the court are sum- 
marized as follows: ** The right to recover from common carriers 
for unreasonable exactions must be found in some positive law of 
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the land applicable to the case in hand. Such a prohibition is in 
fact found in the common law; but it is not applicable to the case 
in hand unless there be a common law of the United States as a 
distinct sovereignty, because the regulation of the rates upon 
which the suit is dependent is within the scope of interstate com- 
merce and an exclusively national aflEair. Following its former 
opinion, delivered in Swift v. R, R. Co.y 58 Fed. Rep. 858, the 
court held that the United States has no common law of its own, 
and pointed out the anomalies that must follow such an assump- 
tion; for it would at once result in **two separate systems of law 
over the same subject matter and the same territory,*' one the 
law of the State, the other the ''common law "of the nation. 
Inasmuch as the latter would necessarily cover almost the entire 
field of State legislation, the doctrines of dual sovereignty and 
concurrent jurisdiction become as impossible as they are illogical. 
Article 6 of the Constitution was also cited as defining the supreme 
law of the land to consist ''in the constitution and such laws and 
treaties " as should be made in pursuance thereof, without any 
reference to the common law of England. In opposition to the 
view as given above, it has been urged that the Supreme Court 
has always recognized the existence of " general" or "common " 
law, and the case of Railroad Co. v. Baugh^ 149 U. S. 368, is cited, 
in deciding which Justice Brewer said it depended upon no statute 
nor local usage or custom, but " upon those considerations of right 
and justice which have been gathered into the great body of the 
rules and principles known as the common law." In referring to 
this decision the court very clearly demonstrated that the Supreme 
Court was there defining State common law; in other words, that 
when the decision of the highest tribunal of a State is overturned, 
we are not to suppose an introduction of new law, but a better 
interpretation of existing law, which, in the Ohio case cited, was 

the common law of that State. 

♦ ♦ 

• 

The difficulty of finally settling questions of railroad transpor- 
tation by legislative enactment is made apparent by the frequent 
cases involving a construction of the Interstate Commerce Act. 
The decision in the case of Parsons v. Chicago &* N. W. R. R. Co.^ 
63 Fed. Rep. 903, gives an interpretation of the "long and short- 
haul " clause in the event where two connecting carriers unite in 
putting in force a joint rate between given points. The plaintiff 
instituted an action for damages, because the defendant company, 
as he alleged, had charged him more for freighting com from 
Carroll, Iowa, to Chicago, than they were charging for a greater 
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distance, viz. : from Blair, Neb., to Chicago by way of Rochelle, 
111., the terminus of the route. It appears from the evidence that 
the lower rate only applied to through shipments via Rochelle to 
New York and other eastern seaboard cities, the defend«int com- 
pany having established a ** joint rate " in common with carriers 
who took the grain on from Rochelle. The court upheld the 
ruling of the trial court that a local rate between points on the 
same road is not necessarily unlawful because it is higher than the 
rate charged under a joint tariff established by connecting carriers 
for a much longer distance. Where two connecting carriers thus 
unite, ** they form practically a new line whose rate is not the 
standard by which to determine the reasonableness of local tariffs 
on either line," and Railway Co, v. Osborne, lo U. S. App. 43o» was 
extensively cited to prove that *' undue preference to a person or 
locality" does not follow in law because there is a disparity be- 
tween a local and a joint rate. 
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RECENT CASES. 

Action against Elnmted Railroad — Damages Reserved, — Shepard v. 
Metropolitan El. Ry, Co., $1 N. Y. Siipp. 537. The Western Union 
Telegraph Company made a conveyance of land, reserving the 
right of action against an elevated railroad company for damages 
to the property conveyed. The grantee brought suit for such 
damages, and the grantor sought to be made a party to the action. 
Ifeld, that such reservation imposed no trust duty upon the gran- 
tee, as no portion of the principal estate to which the easement 
could appertain was retained by the grantor, and the right of 
action accompanies the easement. 

Champertous Contract — Damages for Breach of Same — Public Pol- 
icy. — Lyony. Hussey, 31 N. Y. Sup. 281 (N. Y.). An agreement 
made between two parties, by which one of them is to employ 
counsel to furnish money for canying on the suit and to procure 
evidence to establish the other's claim, in consideration of which 
he is to receive a certain portion of the amount recovered, is 
champertous, and cannot be enforced. Where one agrees to obtain 
evidence for another and is promised a part of the simi recovered 
for his labors, the contract is void as against public policy. 

Contemporaneous Executions — Distribution — Rights of Juc^ment 
Creditors, — Moores et al. v. Peycke et aL^ 62 N. W. Rep. 1072. 
Where two or more judgments in favor of different plaintiffs 
against* the same debtor are sued out during the same term of 
court, the money arising from writs of execution issued thereon 
during or within ten days after the close of the term, if insufficient 
to satisfy all, must be apportioned pro rata among the several 
creditors. 

Defective SidewcUk — Liability of City. — fcuhson v. City of GreenoiUe, 
16 So. Rep. 382 (Miss.). The point in question in this case is 
whether a person of full age using the sidewalk for the sole pur- 
pose of playing with a dog is making such a reasonable use of it 
as to entitle him to recover damages against the city if he is 
injured by a defect therein. Was the municipality under any 
duty to the appellant to keep in repair the sidewalk so that he 
might safely use it for the purpose of his play with the dog? It 
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was held that the injured party, in order to recover, must fix 
liability upon the city, and to fix liability the appellant must show 
failure on the city's part to discharge a duty to him. But the 
duty to repair and keep in reasonably safe condition streets and 
sidewalks is due only to those using them for the purposes for 
which they were made, and playing with a dog is not held to be 
such a reasonable use. 

Election of Remedies — Attachment — Subsequent Replevin. — Johnson- 
Bruikman Commission Co. v. Mo. Pac. Ry. Co.^ 2& S. W. Rep. 870 
(Mo. ). The plaintiff began an attachment suit to recover a quan- 
tity of wheat, and abandoned it before judgment, substituting an 
action of replevin ; the defendant successfully interposed a demur- 
rer. The Supreme Court reversed the judgment, sa3ring that the 
mere fact that a party mistakes his remedy, and pursues the 
wrong one, ought not to prevent him from afterward obtaining 
redress in the proper manner. He was not estopped in this case, 
as there were no intervening rights of third parties, and the 
defendant was not injured. 

Estoppel — Fraudulent Conveyance — Option. — Kahn v. Peter ^ 16 So. 
Rep. 524. Where K advised W to make a fraudulent sale — him- 
self becoming one of the benefactors from such sale — he has no 
longer the option of setting aside or claiming under it, but is com- 
mitted to it, and estopped from questioning its validity. 

Execution — Property Subject to Levy — Articles Stored with Debtor, — 
Burwell v. Herron et al.^ 16 So. Rep. 356 (Miss.). This action was 
brought for the recovery of a soda water fountain, which, among 
other property, was seized by appellees in an attachment against 
a judgment debtor. Appellant claimed and satisfactorily proved 
that the property belonged to him, and that it had only been 
rented to judgment debtor, but that long before the execution 
had been sei-ved the rental contract had expired and that by 
special agreement the fountain was kept tmused in the storehouse 
until the owner should want it. Held^ that it was not property so 
used or acquired in his business the creditors could seize on a writ 
of execution. 

Exemption from Taxation — Object of the Statutes. — Shreveport Gas^ 
Electric Light and Poiver Co. v. Assessor of Caddo Parish.^ 16 So. 
Rep. 650. A statute passed with the object of encouraging agri- 
culture, made exempt from taxation, among other things, the 
capital and machinery used in the manufacture of fertilizers and 
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chemicals. Held^ that illuminating gas for street lighting did not 
come within the meaning and intendment of the statute, though 
scientifically it might be a chemical. Also held that the right to 
exemption from taxation must be clearly and indisputably shown. 

Fraudulent Conveyance — Referential Bill of Sale — Validity. — Goetter 
et al, V. Smith et al.^ i6 %So. Rep. 534. If the rights of third parties 
are not involved, the parties to a contract, before or after consum- 
mation, may either rescind or modify it, and their mutual agree- 
ment is sufficient consideration so to do; contracts cotitra bonos 
mores form no exception, and when the rescission is express, 
fairly and openly made, no disability of contracting can be imputed 
to the parties because of their former contractual relations, and 
such a rescission is a valid consideration for a subsequent sale. 

Grounds for Divorce — Neglect — Custody of Children. — Invin v. 
Invin^ 28 S. W. Rep. 664 (Ky.). Where a wife is subjected to 
mental sufferings brought on by the extreme neglect of a husband 
bordering on cruelty, and from the effects of these sufferings her 
physical health is greatly impaired, she is entitled to a divorce 
from bed and board, and the court will give the custody of the 
children to that parent who is able to best care for their needs. 

Injury to Passenger by Fellow Passengers — Liability of Carrier. — 
Gidf C <y 5. F, Ry. Co. v. ShUlds, 28 S. W. Rep. 709 (Tex.). 
This was a case where a passenger was injured by a drunken per- 
son getting aboard the train with a jug of alcohol, which was 
spilled in the car in which he and other passengers were riding, 
and which spread over a considerable portion of the car floor, and 
finally became ignited, from which the plaintiff suffered personal 
injuries. Held^ that a railroad company in protecting one pas- 
senger from the acts of a fellow passenger is only required to use 
that degree of care which a very prudent x>erson would use imder 
like circumstances. 

Lands of Cemetery Corporation — Condemnation for Street Purposes, — 
Woodmere Cemetery v. Roulo^ 62 N. W. Rep. loio (Mich.). It is a 
constitutional exercise of the right of eminent domain for dty 
authorities to open a street through a cemetery under special per- 
mission from the legislature, although such associations are ex- 
empted from condemnation proceedings under the general law, 
and such permission applies only to the cemetery in question. 
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License — Exemption of Barber. — State v. Hirn^ 16 So. Rep. 403 
(La.). In this case the State sought to recover from defendant a 
license tax for conducting the business of a barber, and he set up 
as defense the constitutional exemption of mechanical pursuits 
from license taxes. It was held that the occupation of a barber 
was mechanical^ nor did the fact that he employed other barbers 
in conducting his business take him out of the exemption. 

Property Rights — Damages — Liahiiity of Upper to Lower Land Owner. 
—Pfeiffer v. Broum et al.^ 30 Atl. Rep. 844 (Pa.). When an upper 
land owner by drilling a well and pumping therefrom greatly 
increases the quantity of water disdiarged, and the water dis- 
charged is changed from fresh to salt, thus greatly injuring a 
lower land owner's property, held, that if this injury could have 
been prevented by a reasonable amount of care and expenditure 
on the part of the upper land owner, and he failed to do so, then 
he is liable, even though such water was discharged according to 
the lawful use of his land. 

Public Officer— Right to Office— Injunction.— State ex. rel. Keller y. 
Rost^ Judge ^ etal., 16 So. Rep. 663. C was appointed member of 
a board of supervisors of election, but before he qualified K was 
appointed in substitution, and qualified at once. C qualified three 
days later. The board had not met when C causes an injunction 
to issue enjoining K to restrain from interference with him in the 
performance of his duties, ffeld^ that K holding later credentials 
became, upon taking oath, legal incumbent of office, and could 
not be interfered with by injunction at the instance of another 
claimant; nor could C by such injunction force K to resort to an 
action at law. 

Trusts — Evidence — Deposits in Bank. — Macy v. Williams et al.^ 31 
N. Y. Supp. 620. A testator had the greater part of his property 
deposited in savings banks in his ovm name in trust for various 
other persons, usually without the knowledge of the latter. He 
treated the accounts as his own, adding to and drawing from 
them from time to time, and closing most of them before his 
decease. In addition to a will, he left a memorandum stating 
that the bank books belonged to the persons in whose names they 
stood. This was held insufficient evidence of an intention to 
create a trust in them, the circumstances indicating that his real 
piupose was not to part with the beneficial interest in the prop- 
erty, but probably to conceal his pecuniary condition. 
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BOOK NOTICES. 

History of English Law. By Sir Frederick Pollock and Fred- 
erick William Maitland. Cloth, 2 vols. Little, Brown & Co., 
Boston, 1895. 

Incontestably the most important book received by the Jour- 
nal this year is this work of these admittedly paramount authori- 
ties on English law. Limited space allows only the barest outline of 
its characteristics. The spirit of the book is the same as that of 
the system of law with whose development it deals; pre-eminently 
a history of growth, never an abstract analysis of principles; its 
object is to supply data for discussion, argument and use, rather 
than theories for adoption. Opening with a clear review of the 
principal sources of English law, Anglo-Saxon, Roman, Norman, 
Frankish, and Scandinavian, the book then passes to the shaping 
of these materials by the Norman conquest and the Canon and 
Roman law, laying particular emphasis on the effects produced by 
the former and the work of practical organization done by the 
early Norman kings. • Thence it goes through the long struggle 
between Common and Canon law, the victory of the former and 
its systematization under the great justiciars to a general sum- 
mary of English law of the early Middle Ages. This branch first 
deals descriptively with tenure and the feudal doctrines in regard 
to land, a review explanatory of much that is peculiar in the 
modern law of real property. It next treats of status, with a 
valuable history of personal disabilities, of fictitious persons and 
corporations, and of boroughs. The second volume examines 
more in detail the specific branches of the common law, beginning 
with a comprehensive history of the idea of seisin. Its chapter on 
contract law is of especial interest in its demonstration of the fact 
that here more than in any other branch the common law felt the 
influence of the Roman, the former being so chiefly devoted to law 
of realty and so barren of contract rules, a natural result of a 
crude civilization. The volume concludes, after a discussion of 
various minor details, with the rules of personal relations and 
those of remedial law. One's feeling on finishing the book is that 
of having been shown the masonry at the foundations of the great 
structure of our modern law, as one might see the ground plan of 
a mediaeval cathedral. The great value of the book lies in the 
new appreciation and reverence its readers will acquire for the 
hard-won, slowly constructed fabric of our law. To realize the 
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incalculable value of our civilization of to-day, or of one of its 
great factors, such as the common law, one must have seen its 
development and understood the labor that has been expended on 
its construction. This masterpiece of legal research makes such 
knowledge possible, and it is not too much to say that it will do 
for the history of English law what Green's work has done for the 
history of the English people. 

History of the Law of Real Properly in the State of New Yorh. By 
Robert Ludlow Fowler, of the New York Bar. Sheep; Price, 
$3.00. Baker, Voorhts & Co., New York. 

We find here a neat volume of 229 pages containing a lucid ex- 
position of the law of Real Property in the State of New York. 
Mr. Fowler traces the history of that law from its incipiency down 
to the present time. The contents of the book may be tersely 
stated under four divisions of the subject matter : ( i ) Foreign law 
introduced by the settlers. (2) The effect of independence. (3) 
Condition of the law before revised statutes. (4) Condition of the 
law after the statutes. It will be at once seen that one of the 
striking features of the book is the reconciliation of the body of 
the law of real property to the lately revised statutes. To the 
practitioner this feature cannot but prove of value. The subject 
of Real Property is one of the most difficult for the student to com- 
prehend, yet the brevity, clearness and simplicity with which Mr. 
Fowler has handled the difficult topics, contribute much to the 
ready conception of the student. 

New Criminal Procedure^ or New Commentaries on the Law of 
Pleading and Evidence^ and the Practice in Criminal Cases. By Joel 
Prentice Bishop, LL.D. Fourth edition. A new work based on 
former editions. Volume I. General and Elementary. Sheep; 
920 pages. T. H. Flood & Co., Chicago, 111., 1895. 

Mr. Bishop's works are so well and favorably known by the 
profession and the law students of this country, that it seems 
hardly necessary to call attention to their many admirable fea- 
tures. He has long been known as a forceful, independent and 
aggressive author and recognized as one of the foremost text-book 
writers of his generation. His works on criminal law are regarded 
as standard authorities. In this volume we have the first of a 
series, entitled "New Criminal Procedure," which is to be a com- 
panion series to the author's •'New Criminal Law," which has 
already called forth most favorable comment. This volume is 
based on the former editions, but by comparison it is evident 
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that it has been re- written with great care, the text condensed by 
the adoption of a terse, clear style, and strengthened by the cita- 
tion of many important recent cases. The author is thoroughly 
familiar with his subject, and enunciates the doctrines underlying 
it with great perspicuity. We like his logical development of the 
subject, by which the reader is led through all the preliminary 
steps in the apprehension of the accused, the method of securing 
a satisfactory indictment, the intermediate steps between indict- 
ment and trial, the manner of conducting the trial itself, with the 
proper method of introducing evidence, and the proceedings that 
may be taken subsequent to the verdict. Mr. Bishop, at the end 
of his introductory outline in the first chapter, closes with these 
words: **The details of procedure will appear as we proceed, all 
showing that he who would conduct well a prosecution or defense, 
must first become familiar with the entire science and practice of 
the criminal law. A stuffing for each occasion is not enough." 
We may safely add that one who masters this volume and is 
possessed of the requisite knowledge of the substantive law cannot 
fail to act for the prosecution or defense with credit to himself 
and those whose interests he represents. 

A Practical Treatise upon the Law of Judicial Writs and Process. 
In Civil and Criminal Cases. The Sufficiency, Validity, Amend- 
ment and Alteration of Process. Its Execution and Return, and 
the Powers and Liabilities of Officers thereunder. By William A. 
Alderson. Sheep; 667 pages. Price, $6.00. Baker, Voorhis & 
Co., New York, 1895. 

It can seldom be said of a new law publication that "it fills a 
long-felt want;*', but this is just what Mr. Alderson has done 
in his valuable book. To know what to put into a writ, 
and above all, to know what to leave out, is just where most 
of our lawyers are found wanting. In these days of code pleading 
no act, either of omission or commission, is often fatal. The right 
to amend spreads like the mantle of charity over the novice, and 
covers his multitude of sins. Yet there is a perfect standard even 
under the code, and it is certainly for the good of the profession 
that we should all approach to it. Then, too, one often wants to 
know how to take advantage of a defective process, and he wants 
to know it quickly. Mr. Alderson tells how to do this, and sup- 
ports his own admirable ideas by cases compiled from a commend- 
able research of the authorities. Among other points we notice a 
considerable si)ace devoted to the service of writs. This, perhaps, 
is properly the work of the sheriff rather than of the lawyer, but 
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remembering some unpleasant, not to say embarassing, situations 
brought about by not too intellectual oflScers, we advise every 
lawyer to be able to give points to his sheriff if need be. So, also, 
it is often puzzling to know just how to secure a binding accep- 
tance of service, and just what is the cfiEect of service upon a non- 
resident defendant. Mr. Alderson sets out this information with 
lucidity and precision. To every lawyer, and especially to every 
young lawyer, we unhesitatingly commend the book. 

The JRoad Eights and Uabilities of Wheelmen. By George B. 
Clementson, of the Wisconsin Bar. Price 50 cents. Chicago: 
Callaghan & Co., 1895. 

The bicycle as a means of locomotion has evidently come to 
stay. This essay is therefore opportunely published to define the 
status of the wheel and to give information to riders of their rights 
and duties in respect to the public highway. Mr. Clementson 
has made a successful and exhaustive collection and digest of the 
decided cases and where there are none upon important points he 
has ably reasoned from analogy. We commend the book to every 
wheelman. 

Hand-book of Criminal Procedure. By William L. Clark, Jr. 
Sheep; 562 pages. Price, $3.75. West Publishing Co., St. 
Paul, 1895. 

The Horn-book Series is rapidly increasing, and will soon form 
a most satisfactory students' library. Mr. Clark, under the above 
name, contributes the seventh in the series. We have had time 
to give the book but a cursory examination, but are led from that 
to believe that it possesses the same merit that characterizes his 
work on criminal law, which we have examined with great care,, 
and upon which we have before favorably commented. The 
author has divided the subject into fifteen chapters, in which he 
covers the entire field of criminal procedure. Among the more 
important are those devoted to a discussion of the apprehension of 
person and property; the preliminary examination; the mode of 
accusation ; the pleadings, and the trial and verdict. We regard 
this volume as a most fitting companion volume to its predecessors. 
It possesses the same admirable feattures — black letter formula- 
tions of the ftmdamental doctrines, followed by the author's 
amplifications, which are supported by citations from carefully 
selected cases. Our own use of other volumes of this series, 
printed in this novel and original manner, leads us to warmly 
recommend them to law students, as the principles and rules are 
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more readily and permanently acquired than under the old method. 
The publishers deserve the gratitude of the law students of the 
country for their great advance in the art of publishing legal text- 
books. In binding, indexing, quality of paper, and tjrpography, 
the book is all that could be desired. 

The Pacific ReporUr. Volume XXXIX. Containing all the 
Decisions of the Supreme Courts of California, Kansas, Oregon, 
Colorado, Washington, Montana, Arizona, Nevada, Idaho, Wyo- 
ming, Utah, New Mexico, Oklahoma, and Court of Appeals of 
Colorado. February 28th,-May 2d, 1895. 

This volume, the permanent edition of the Pacific Reports of 
the National Reporter System, contains all the decisions of the 
Supreme Courts of the above-mentioned States rendered during 
the months of March and April, together with a list of the presid- 
ing judges of those Courts. The cases are printed in large, clear 
type on a good quality of paper, anJ are thoroughly indexed, and 
the volume itself is substantially bound to withstand the constant 
use it is destined to receive. 
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Hantard Law Review^ May^ ^^95- 

A Chapter of Legal History in Massachusetts, - - J. B. Thayer 

The Use of Maxims in Jurisprudence, ... Jeremiah Smith 
Judicial Precedents — A Short Study in Comparative Juris- 
prudence, - - - - - - - J. C. Gray 

Executors, - - - - - - -O. W. Holmes 

Specialty Contracts and Equitable Defences, - - J. B. Ames 

A Problem as to Ratification, ... Eugene Wambaugh 

The Risk of Loss after an Executory Contract of Sale in the 

Civil Law, - - . - - Samuel Williston 

Recovery for Consequences of an Act, - - - J. H, Beale, Jr. 

June, 189s* 

The Doctrine of Public Policy as Applied to Ownership of 

Real Estate by Foreign Corporations, - - Arthur M. Alger 

The Risk of Loss after an Executory Contract of Sale in the 

Civil Law, ..... Samuel Williston 

A Review of the Law of Safe Deposit Companies, 

Thomas K. Cummings, Jr. 

The Green Bag, June, i8gs* 

Reuben Hyde Walworth (with portrait) ... Irving Browne 
A Ghost of Nisi Prius: I., - - - - - A. Oakey Hall 

A Sketch of the Supreme Court of Ohio: IV. (illustrated) 

Edgar B. Kinkhead 
Divorce from a Layman's Point of View, . - - Prank Chaffee 

The Counsellor^ May, jSqs. 

The Rights and Remedies of a Corporation and its Stockhold- 
ers in Respect of Contracts Ultra Vires (concluded)^ Charles A. Winter 
Address of the President of the Territorial Bar Association of 

Utah, at the Last Annual Meeting, • - J. G. Sutherland 

American Law Review, May- June, iSps* 

The New York Court of Errors, .... Irving Browne 
Does the Appropriation of Leased Premises for Public Pur- 
poses Abate the Payment of Rent ? - - Joseph H. Tanlane 
The Inconsistencies of the Laws of Gifts, • - - C. B, Labatt 
Economic Freedom, .... - H. Teichmueller 
Citizenship by Birth, ... - - George D. Collins 
Unification of London: The City Metropolitan Law 0>urts, 

Geoige H. Kaott 
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Central Law /<furmii^ ^^pS* 

Majf to. Fordgn CorporatiofiJ& — Comity — Doing Btisifiiflii 
Ja Other States — ^ License?; — Tajuitioti — ^Stal- 
ntory Coinlitions, , . , _ Newton Wyeth 

Af^Jt ij' Validity of Uore^stered Vnlnntojy Assignment of 
Personal Property ^itUAte J in Another SUkte, 

Wm. A. McNeil 

M^y i4^ The Requisite Insurable Intene^ in an Asi^ignee of 

a Policy of Life Insurance, - - Jamc& L, Hopkinfi 

M^y ji. Baggage in the Custody of the Passenger, Jiihn l>, Lawtoa 

fuHf 7. The Law of Commitments, - - Lewis Hochhetmer 

Alhany Law Journal^ ^^9S* 

April tj* The Income Tax — The Opinion of Chief Juf^tice 

Field 
May ^, The Income Tax — Dissenting Opinion of Justice 

Harlan. 
Inferior Courts of Cnminal Jurisdiction in the 
City and County of New York, 
May if. Part of Judge White* s Opdnion in the Income Tax 

Case. 
May iS, Our Degraded Sisters, - - - - Gifford Knoi 

0«r Greatest Law>^er, - - - - F. R Coudeit 

The Mystery of an Heir, - - Wm* Travers Jerome 

Miiy ^J. Income Tax ^ Parts of the Opinions by Judges of 

the Stipreme Court of the United States, 
/um£ /, Conditions Precedent or Snbsequvut. - Fretl'k M^ Evorts 
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Harrison B. Freeman has opened a law office in Hartford, 
Conn. 

Richard P. Freeman is practicing in New London, Conn. 

George E. Hall will open a patent office in New Haven. 

Jo R. Jacques is in his father's office, Ottumwa, la. 

L. P. Waldo Marvin has entered the office of Gross, Hyde & 
Shipman, Hartford, Conn. 

George F. Mull is in the office of W. A. Ketchum, Indianapo- 
lis, Ind. 

James E. O'Connor is practicing with Harry W. Asher, New 
Haven. 

Matthew A. Re)molds is with Wm. L. Pardee, New Haven. 

Harrison J. Teller is practicing in Denver, Col. 

Richard H. Tyner has entered the office of Hamilton & Calla- 
han, New Haven. 

James E. Wheeler has begun practice with flie firm of Ailing, 
Webb & Morehouse, New Haven. 

Charles B. Whittlesey is practicing in New London, Conn. 

PRIZES AWARDED IN YALE LAW SCHCKDL, JUNE 1894. 

Townaend Prize, ($100), Class of 1S94— 

Harmon S. Graves, B.A., Trinity College, 1893. 
Jewell Prize. ($50). Class of 1S94— 

Howard A. Couse, B.A, Allegheny College, 1891. 

O. S. Seymour Prize, ($60), Class of 1894— 
Thomas F. Farrkll. 

Munsoo Prize, ($50), Class of 1894— 

William B. Bosley,B.A., Yale University, 1892. 
BetU Prize, ($so), Class of 189s— 

William R. Begg, B.A., Yale University, 1893. 
Wayland Prizes, (Yale Kent Club), Class of 1894— 

iHt Prize ($so), Martin Conlon. 

2d Prize ($30), George R. Monixx>mery, B.A, Yale University. 1892. 

3d Prize (S20), Gkorck O. Rkduingtoii, 

HONORS, graduate COURSE. 

Degree of M.L., ma^na cum laude, 
John W. Ronv. LL.B.. Yale University, 1891. 

Degree of M.L., cum iautfi, 
Roger S. Baldwin, B.A.. Yale University, i$9o. LL.B., Yale University, 1893. 



Digitized by 



Google 



3 YALE LAW JOURNAL. 

Senior Class. 
Degree of LL.B., summa cum laude. 
Howard A. Cousi, RA. Wiluam B. Bosley. B.A. 

Dctgree of LL.B., magna cum laude. 
Percy Finlay. B.A. William F. Foster. 

Matthew A. Reynolds, B.A. 

Degree of LL.B., cum laude. 
Herbert O. Bowers. B.A. James E. Wheeler. B.A.. 

Richard H. Tyner. Charles B. Whittlesey. 

Junior Class. 

Wiluam R. Becg. B.A. Charles V. Henry. 

Spencer L. Adams, B.A. Wiluam L. Kitchel. B.A. 

Wendell G. Brownson. B.A. Ambrose I. Moriarty. 

Herbert S. Bullard, Pb.B. Joseph S. Peery. 

Louis E. Conner. Herbert K. Smith. B.A. 

Frank E. Donnelly. B.A. Charles M. Washington. B.A. 

Charles B. Eddy. B.A. Alfred C. Woolner. B.A. 
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SUPPLEMENT 

CONTAINING 

MEMORABILIA ET NOTABILIA. 

The Corporation of the University has recently approved the 
action of the Law School Faculty in recommending a three years* 
course for obtaining the degree of LL.B. This important change, 
which has been contemplated for some time, will meet the growing 
demand for higher qualification in students seeking admission to 
the Bar. The standard of the school will thus be advanced and 
the student will receive a preparation which will stand comparison 
with that of any law course in the country. The third year's re- 
quired work will be largely composed of the more practical sub- 
jects now pursued in the M.L. course. The other M.L. studies 
will probably be optional. It is intended, however, that the course 
may be taken in two years by college graduates and others who 
have the necessary qualifications. The change will take efEect in 
September, 1896. 

Dr. John A. Robinson has tendered his resignation as Librarian 
of the Yale Law School, the same to take efEect January i, 1895. 
He will be succeeded by William Trumbull of the class of '89 
(B.A. Yale, 1883). The latter once received honorable mention 
for the John A. Porter prize, and has recently assisted in prepar- 
ing the new edition of Baldwin's Connecticut Digest. 

« 

Prof. William C. Robinson recently assured the Senior class that 
he had not accepted the offer to go to the Catholic University at 
Washington, and that his connection with the Yale Law School 
would continue as before. 

The Lecture Committee of the Kent Club have already received 
acceptances from the following lecturers: William L. Wilson, 
Chakman Ways and Means Committee, 53d Congress; Oscar 
Straus, ex-Minister to Turkey, and Colonel Osborne of the New 
Haven Register. 

Members of the Class of '75 have contributed $1,000 toward the 
building fund for the erection of the new Law Sdiool building. 
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Hon. B. J. Phelps will begin work with the Senior Class at the 
opening of the Winter Term. 

1853. Hon. James R. Brown, of Canton, 6a., a classmate of 
Joseph Sheldon, of New Haven, has been visiting in town. 

1875. H. B. Benton was Chairman of the Republican State 
Committee of Connecticut in the recent campaign. 

A. W. Mclntyre was chosen Governor of Colorado on the Re- 
publican ticket at the last election. 

C. L. Munson delivered the address at celebration of Pounder's 
Day at Lehigh University October 11, 1894. 

J. P. Piatt is a prominent candidate for the office of Judge of 
Superior Court of Connecticut. 

1876. J. T. McGraw was Chairman of the Democratic State 
Committee of West Virginia in the late campaign. He is United 
States District Attorney for the same State. 

1877. A. L. Tallmadge has been elected Judge of Probate for 
the District of Bridgeport 

1886. Frank D. Pavey has just been elected to the New York 
Assembly from New York city. 

G. W. Robinson, late Secretary to Commissioner of Patents, and 
Samuel H. Fisher, '93, have opened an office at 157 Church street 
for the practice of patent law. 

1891. George E. Hill has been elected Health Officer for 
Fairfield County, Conn. 

Frank L. Owen is practicing law in San Francisco. 

1893. Lewis S. Haslam is with Lord & Day, lao Broadway, 
New York. 

F. W. Treadway and W. H. Marlatt have formed the firm of 
Marlatt & Treadway, Cleveland, O. 

1893. Robert L. Coleman is practicing law with Garber, Bolt 
& Bishop, San Francisco. 

1894. William B. Bosley is with D. M. Delmas, San Francisco. 
Howard A. Couse is practicing in Cleveland, O. 

Thomas F. Farrell has opened an office in Pawtucket, R. I. 

Charles Weiser is with Smith & Marlin, Wall street. New 
York. 
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SUPPLEMENT 

CONTAINING 

MEMORABILIA ET NOTABILIA. 



Lawrence W. Hooker, of the Senior class, died of blood poison- 
ing, at the Yale Infirmary, December 1 1, 1894. The sudden death 
of Mr. Hooker has been a severe loss, not only to his classmates 
and the Law School, but to the University at large. He was a 
man of unusual promise and ability. His kind disposition and 
manly qualities endeared him to all who knew him. 



The Moot Court conducted by Prof. Beers, is an elaboration of 
the work of previous years. Each student will be required to draw 
all the pleadings used in courts of law and equity, both at com- 
mon law and under the codes. 

J. Dove Smith, professor of jurisprudence and Roman law in 
Aberdeen University, Scotland, will deliver the Wm. L. Storrs 
series of lectures during the Fall of 1895, in place of Prof. Thayer 
of Harvard, whose course has been postponed by request tmtil 
1896. 

Rev. L. A. Grace, CM., of Niagara University, delivered the 
opening lecture before the Kent Club, January 24. His subject 
was, ** The Majesty of the Law. " The name of William Jennings 
Bryan, of Nebraska, has been added to the list of lecturers men- 
tioned in our last issue. 

* 

R. Galliard, of the Class of '44, against whose name in the 
Alumni Record was placed an asterisk with the date i860, recently 
appeared in town and vigorously protested against the homicidal 
attitude of the Record. 

The work on the new Law School building, both inside and 
outside, will be finished March i. The building will be occupied 
after the Spring recess. 
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Geo. M. Sharpe, '75, lecturer on insurance law in the Law 
School, is preparing a work on the Law of Insurance, to be pub- 
lished by Little, Brown & Co. 

» 

1885. G. P. IngersoU is a member of the new firm of Morgan, 
Murray, Bennett & IngersoU, 16 William street. New York. 

C. P. Watts is now city attorney of Toledo, O. 

1886. Prank Strong is City Superintendent of Schools, Lin- 
coln, Neb. 

1888. Paul R. Jarboe was married September 9, to Miss 
Eleanor Dimond, of San Prancisco. 

1889. A. F. Gates has been chosen clerk of the Connecticut 
Senate. 

1890. R. C. Morris is in the office of Davies, Stone & Auer- 
bach, 32 Nassau street, New York. 

1891. W. R. Longstreth is clerk of the Pennsylvania House 
of Representatives. 

G. A. Kellogg is clerk, and P. A. Scott is assistant clerk of the 
House of Representatives of Connecticut 

1892. Geo. W. Andrew has been appointed City Judge of New 
Britain, Conn. 

J. N. Johnson is junior member of the firm of Johnson & 
Johnson, Boise City, Idaho. 

1893. Charles R. Beers, died of consumption, January 19, 
1895, at Asheville, N. C. 

E. P. Hall is one of the firm of Hall & Johnson, Bridgeport, Ct 

1894. Timothy J. Callahan is now practicing law in the office 
of C. T. DriscoU, New Haven. 

A. J. Balliet, a former editor of the Journal, is a member of 
the law firm of Kiefer & Balliet, Seattle, Wash. 

William S. Haskell is managing clerk in the office of Reeves. 
Todd & Hitchcock, 55 Liberty street. New York, 

Jas. P. Torrance is attorney for the town of Derby, Conn. 

1895. William R. Begg has entered the office of W. D. Grover, 
attorney of the Great Northern Railway, St. Paul, Minn. 

Henry H. Picken is junior member of the firm of Picken, 
Hughes & Picken, Charleston, S. C. 
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The new Law School building, when completed, will afford 

facilities and equipment second to no other in the country. The 

larger section has just been finished, and will be occupied after 

the Spring recess. The dimensions of the part already completed 

are seventy-three feet by eighty-eight feet. It is three stories 

high and is constructed of brick. A broad iron staircase finished 

in copper electroplate leads from the vestibule, at the entrance, 

to the third story. The adjacent walls are of mottled brick, and 

the floor on each landing is laid with Mosaic tile. The first and 

second stories contain two recitation rooms each, besides indi- 

• 

vidual rooms for the Dean and Professors, while the third story 
contains the library and one large recitation room, seventy feet by 
thirty feet. The Ubrary is provided with improved iron racks and 
adjustable shelves. The basement affords a large lounging room, 
a locker room with about two hundred lockers, and a finely 
appointed toilet room. Great care has been taken that heating 
and ventilating of the whole building be regulated by the most 
approved methods. The rooms will be exceptionally well lighted * 
owing to the number of large windows. The front section of the 
building when completed, will present a classic design of orna- 
mentation, and will have a facade of Pompeiian brick with terra 
cotta and cut stone trimmings. 



F. W. Shillitto, an expert accountant of New Haven, will give 
an optional course on ''The Theory and Practice of Individual 
and Corporation Accounts/' to be open to all classes in the School. 
The exercises will occupy one hour a week for the remainder of 
the year. 

The publication of the YcUe Shingle has been assigned to F. J. 
Brown and F. E. Donnelly of the Senior class. The work will be 
more elaborate and complete than in previous years. An impor- 
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tant addition will be the insertion of individual half tone portraits 
of each member of the graduating class. 

Mr. Buckland is to be congratulated for his success with the 
Jtmior class in presenting the difficult subject of Evidence. In a 
recent examination of seventy students, eleven stood between 
70 and 80, nineteen stood between 80 and 90, and twenty-two stood 
between 90 and 100. The class average was 78.5. 

« 
Hon. W. J. Bryan, M.C., gave a very interesting lecture on 
**Bimetalism" before the Kent Club in the Hjrperion Theatre 
Feb. 20. 

** George William Curtis," was the subject of a lecture before 
the same body in Osborn Hall, March 7, by Hon. William Potts. 

1889. Arthur Perkins is associate judge of the Hartford Police 
Court. 

1 89 1. Roger S. Newell has been appointed judge of the Police 
Court of Bristol, Conn. 

1892. Arthur P. Day is with the E. L. Rhodes Co., Hartford, 
Conn. 

L. S. Haslam is with Root & Clark, 32 Nassau Street, New 
York. 

18^3. H. S. Cummings is one of the firm of Fessenden, Carter 
& Cummings, Stamford, Conn. 

John Q. Tilson is practicing in Johnson City, Tenn. 

James P. WoodruflE was married to Lillian C. Bell of New 
York, Feb. 29, 1895. 

1894. Thomas D. Coulter is practicing in Saybrook, Conn. 
John W. Larkin has opened an office in Derby, Conn. 
Richard H. Tyner has entered the office of Judge Cable, New 
Haven. 
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The formal opening of the new Law School building was held 
Friday, April 26th. There was a large gathering, including the 
Faculty, President Dwight, and members of the Connecticut Bar. 
Speeches were made by President Dwight, ex-Governor Morris,, 
and Judge Loomis, commendatory of the enterprise which had 
obtained the new building, and of the excellent equipment and 
orderly arrangement as shown therein. Professors Wayland, 
Phelps, Robinson, and Baldwin responded for the Faculty, 
expressing their satisfaction at the realization of a new home 
which had been secured by the generous co5peration of many of 
those present 

The most liberal donor to the fund by which the present build- 
ing was erected, is J. W. Hendrie, Esq., Yale '51, a classmate of 
Dr. D. T, Munger and J. W. Noble, ex-Secretary of the Interior. 
His donation was $15,000. The next largest gift, of $10,000, was 
presented by Henry F. English, '74 L. S. It is hoped that within 
a short time sufficient funds will be contributed with which to 
complete the front of the building. 

» 
The Faculty have under consideration the question whether 
those Seniors who will take the Connecticut Bar examinations 
must accept this as a final test for a degree or whether they will 
be given the additional, opportunity, in case of failure, to try the 
regular school examinations. 

Professor Robinson's Moot Court for the trial of issues of fact 
adjourned May i until the fall term. It is the unanimous opinioi^ 
of the Senior Class that the work in this court has been entirely 
successful. Reality has entered into the proceedings, and the 
interest has been maintained throughout the year. Professor 
Robinson is to be congratulated upon the year's experience. 

» « 
The annual debate with Princeton was held at the Hyperion 
Theatre May i. Hon. H. E. Howland, Yale '54, presided. The 
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jud^^es were Dr. Lyman Abbott and Mr. Lawrence Hutton, of 
New York City, and Professor Edward Ctimmings, of Cambridge, 
Mass. Yale was represented by H. E. Buttrick, '95, C. E. Clough, 
*95, and H. T. Hall, '97 T. S. Princeton's representatives were 
B. L. Hirshfield, W. F. Bums, and R. M. McElroy. The ques- 
tion was: *' Resolved that the Income Tax Law of 1894 was, 
under the circumstances justifiable." The decision was given to 
Princeton. 

The Alumni Weekly of May i contained two cuts of the new 
Law School building, and an interesting article descriptive of the 
building, the Faculty, the system of instruction employed, and of 
the formal opening held April 26th. 

George M. Sharp, of the Baltimore Bar, will soon begin his 
series of lectures on Fire Insurance. Last year he dealt with the 
subject of Life Insurance. 

C3rrus La Rue Munson, '75 L. S., of the Williamsport, Pa., 
Bar, will commence on May 27th his series of lectures on ^'The 
Beginnings of Practice." 

Hon. Henry C. Robinson of the Hartford Bar, has just com- 
pleted a very interesting course of lectures before the Senior 
Class, on the ** Ethics of Legal Practice." 

H. H. Knapp, '84 L. S., of the Bridgeport Bar, is giving a 
course of six lectures to the Seniors on Connecticut Practice. 

» 
We learn that provision has already been made whereby a 

large number of new text books will be added to the library at 

once. 

» 

1885. Edmond Butler is now practicing law in Miles City, 
Montana. 

1 89 1. Geo. W. Adams and Frank S. Bishop, '92 L. S., have 
formed the firm of Adams & Bishop, with office in the White 
Building, New Haven. 

Charles E. Thorn is now located at 5112 F street, N. W., 
Washington, D. C. 

John A. Hoober was Founder's Day orator for 1895 at the 
Collegiate Institute, York, Pa., in April. 
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A very pleasant reception was tendered the students of the 
Law School in the new building on the evening of May 17 by 
the members of the Faculty and their wives. A custom which 
thus affords opportunity of social contact between student and 
instructor is certainly to be commended. 

The Wayland Prize Debate was held in Osborn Hall May 16. 
The speakers were Robert Adair, George W. Carey, Louis E. Con- 
ner, William H. Cox, John W. Peddie and Fred. C. Rector, all 
members of the Senior Class. The first prize was awarded to Louis 
E. Conner of Cincinnati, O. ; the second prize to John W. Peddie, 
of Germantown, Pa. ; and the third prize to Fred. C. Rector, of 
Circleville, O. 

« 

Dean Wayland has given out the names of the speakers for the 
Townsend Prize Oration, the contest for which will be held 
June 24th. The speakers and their subjects are as follows: Frank 
E. Donnelly, "The Relation of a President to his Party;" Fred 
C. Rector, *« David Dudley Field; " Herbert K. Smith, "The Fail- 
ure of Municipal Government." 

The recent series of lectures by C. La Rue Munson, '75 L. S., 
on the "Beginnings of Practice," were attended with unusual 
interest. He has already won an enviable position among the 

lecturers of the Law School Faculty. 

« « 

Professor Robinson has been appointed Dean of the School of 
Social Sciences in the Catholic University of America. The 
Catholic University Bulletin for April contains a clear and exhaust- 
ive discourse on " Legal Education: Its Purposes and Methods/' 
from his pen. 

The lectures of George M. Sharpe, of Baltimore, on "Fire 
Insurance," before the Senior Class, proved to be a valuable 
expansion of the subject of contracts. 
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About half the Senior Class presented themselves at the ex- 
aminations for admission to the Connecticut Bar, held here June 
6th and 7th. The school examinations will be held June 15th, 
17th and 1 8th. 

At a meeting of the Yale Corporation, held May 28th, Mr. E. 
G. Buckland was awarded a professorship in law. 

1893. Daniel Fowler has opened a law office in Oneonta, 
N. Y. 

1894. It. D. Coulter has opened law offices in the adjoining 
towns of Saybrook and Essex. 

W. P. Dowd has been appointed Assistant Clerk of the Superior 
Court of Litchfield County. 

Reynolds and Donovan will open a law office in the new bank 
building, New Haven, when completed. 
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